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For tHe District or CoLumsBia Circuir 


No. 22,185 
NationaL Mepiation Boarp, Appellant, 


Vv. 


BrorHerHoop or Locomotive ENGINEERS, ET aL., Appellees. 


No. 22,050 


BroTHERHOOD oF Locomotive FIREMEN AND ENGINEMEN, 


Appellant, 
v. 


BroTHERHOOD or Locomotive ENGINEERS, ET aL, Appellees. 


Appeals From the United States District Court for the 
District of Columbia 


2 
The Relevant Docket Entries in the Proceeding Below 


1966 


August 4—Complaint of the Brotherhood of Locomotive 
Engineers (BLE) for Injunctive and Other Equitable 
Relief. 

August 24—Answer to the Complaint and Cross-Claim for 
Declaratory Judgment and Injunctive Relief, Carrier 
Defendants (Carriers). 

August 29—Answer of Defendant, Brotherhood of Locomo- 
tive Firemen and Enginemen (BLF&E) to Complaint 
of BLE. 

September 16—Answer of Defendant BLF&E to Cross- 
Claim of Carriers. 

September 21—Answer of Defendant National Mediation 
Board (Board). 


1967 


January 20—Motion for Summary Judgment filed by De- 
fendant BLF&E with Affidavit of H. E. Gilbert. 


February 20—Motion for Summary Judgment filed by 
Plaintiff BLE with Affidavit of C. J. Coughlin; and 
Opposition to BLF&E Motion. 


March 10—Points and Authorities for Defendant Board on 
Motion of Defendant BLF&E for Summary Judgment. 


March 24—Carriers’ Motion for Summary Judgment with 
Affidavit of James E. Wolfe; and Opposition to BLF& 
Motion for Summary Judgment. 


April 10—Carriers’ Response to Plaintiff BLE’s Motion 
for Summary Judgment. 


May 11—Points and Authorities of Board on Motions of 
Plaintiff BLE and Carriers for Summary Judgment. 


1967 


June 5—Affidavit of H. E. Gilbert in Reply to Affidavits 
of C. J. Coughlin and James E. Wolfe. 


July 26—Affidavit of Walter C. Moore, Jr. 


November 3—Affidavit of C. M. Ig with Agreement be- 
tween the Great Northern Railway Company and the 
BLE. 


November 21—Hearing before The Honorable John J. 
Sirica. 


1968 


April 26—Findings of Fact and Conclusions of Law and 
Judgment denying Motion of BLF&E for Summary 
Judgment and granting Motions of Plaintiff BLE and 
Carriers for Summary Judgment. 


May 23—BLF&E Notice of Appeal. 


June 24—Notice of Appeal filed by National Mediation 
Board. 


+ 
[Filed August 4, 1966] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2060-66 


BrotHERHoop or Locomotive ENGINEERS 
400 First Street, N.W., Washington, D. C., Plaintiff’, 
vs. 
Natioxat Meptation Boarp 
1230 Sixteenth Street, N.W., Washington, D. C., 


BrorHERHOOD oF LOCOMOTIVE FIREMEN aND ENGINEMEN 
400 First Street, N.W., Washington, D. C., 


Lovisvinte & NaSHVILLE RatLroaD CoMPANY 
711 Fourteenth Street, N.W., Washington, D. C., 


SouTHERN Paciric CoMPpaxy 
Southern Building 
Fifteenth and K Streets, N.W., Washington, D. C., 


Great NorrHern Raitway CompaNy 
National Press Building 
Fourteenth and F Streets, N.W., Washington, D. C., 


Inursors CexTRaL RatLroap 
1000 Vermont Avenue, N.W., Washington, D. C., 


Atzantic Coast Lrse Rarroap CoMPaNy 
1000 Connecticut Avenue, N.W., Washington, D. C., 


Sr. Lovis SovTHWESTERN RatLway CoMPANY 
Southern Building 


Fifteenth and K Streets, N.W., Washington, D. C., 
Defendants. 


Complaint for Injunctive and Other Equitable Relief 


9) 

1. This action arises under the Railway Labor Act (44 
Stat. 577, as amended, 45 U.S.C. §§ 151-160). The jurisdic- 
tion of this court is grounded upon 28 U.S.C. §§ 1331, 1337 
and 1366. The matter in controversy exceeds, exclusive of 
interest and costs, the sum or value of Ten Thousand Dol- 
lars. 


2. This action is one for an injunction to restrain and 
enjoin the defendant National Mediation Board ( hereinafter 
called ‘“NMB’’), the defendant Brotherhood of Locomotive 
Firemen and Enginemen (hereinafter called ‘“‘BLF&E’’) 
and the defendant railroads from engaging in wrongful and 
unlawful acts in violation of the terms and provisions of the 
Railway Labor Act and for further injunctive relief di- 
recting defendant NMB to exercise and fulfill its duties and 
obligations under the Railway Labor Act. 


3. The plaintiff is an unincorporated association and a 
labor organization that engages in collective bargaining in 
the railroad industry. The headquarters and principal 
office of the plaintiff is located in Cleveland, Ohio. Plaintiff 
is doing business in and maintains an office in the District 
of Columbia. Plaintiff has been for many years and is 
now the duly designated and/or certified bargaining rep- 
resentative, for purposes of the Railway Labor Act, of and 
for the craft of locomotive engineers employed on the de- 
fendant railroads. 


4. Defendant NMB is an agency in the executive branch 
of the federal government and has certain duties, powers 
and functions under the Railway Labor Act, among which 
duties are those included in Section 2, Ninth of said Act 
(45 U.S.C. § 152, Ninth) which provides that said defendant 
shall investigate and determine the appropriate labor or- 
ganization authorized to represent the employees of a car- 
rier, to fix the craft lines in respect to the carrier’s em- 
ployees and to resolve any interunion disputes in that 
respect. 
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5. Defendant BLF&E is an unincorporated association 
and a labor organization. Defendant BLF&E is the duly 
designated and authorized bargaining representative for 
purposes of the Railway Labor Act of the craft of locomo- 
tive firemen employed on the defendant railroads and is 
subject to the provisions of the Railway Labor Act (45 
U.S.C. $151 et seq.). 


6. Each of the defendant railroads named in the cap- 
tion of this Complaint is either a corporation or unincor- 
porated association which engages in the transportation of 
freight or passengers Or both by rail in interstate commerce. 
Each is a ‘‘carrier’’ as defined under Section 1 of the Rail- 
way Labor Act (49 U.S.C. $151), and is subject to the pro- 
visions of the Act. 


7. On or about November 15, 1965, defendant BLF&E 
served on each of the defendant railroads a notice, pur- 
portedly pursuant to Section 6 of the Railway Labor Act 
(45 U.S.C. $156), requesting the establishment of a pro- 
gram for the hiring, training and promotion of apprentice 
locomotive engineers, and further, through said notice, is 
asserting that it be recognized as bargaining representative 
for apprentice engineers. (A copy of that notice is at- 
tached as Exhibit ‘‘A’” hereto). 


8. Plaintiff, by collective bargaining agreement, has rep- 
resentational jurisdiction over the craft of locomotive en- 
gineers with each of defendant railroads and is either recog- 
nized or certified as having said representational jurisdic- 
tion by the National Mediation Board pursuant to the terms 
and provisions of Section 2, Ninth of the Railway Labor 
Act (45 U.S.C. §152, Ninth) whereas defendant BLF&E 
does not have representational jurisdiction over this craft 
with any of the defendant railroads and is neither recog- 
nized nor certified as having this representational juris- 
diction by the NMB. On or about November 17, 1965, after 
becoming cognizant of the defendant BLF&E’s purported 
Section 6 Notice requesting representation of apprentice 
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locomotive engineers, plaintiff informed each of the defend- 
ant railroads and defendant NMB that the plaintiff, as the 
duly designated bargaining representative for the craft of 
locomotive engineers on said railroads, by virtue of that 
representation, has the exclusive right to represent and 
bargain for apprentice locomotive engineers as a part of 
that craft; that the request of the defendant BLF&E in- 
fringes on the statutory rights of the plaintiff as the duly 
designated representative of the craft of locomotive en- 
gineers and the employees within that craft in violation of 
the Railway Labor Act; that each of the defendant rail- 
roads, by reason of negotiating with or executing an agree- 
ment with the defendant BLF&E concerning apprentice 
locomotive engineers, would violate the duties and obliga- 
tions imposed upon said defendant railroads by the Rail- 
way Labor Act; and that if the defendant carriers proceeded 
to negotiate or enter into agreements with the defendant 
BLF&E in regard to this subject, plaintiff would enforce 
its statutory rights to represent and bargain for apprentice 


locomotive engineers through appropriate legal measures. 
(A copy of this letter is attached hereto as Exhibit ‘‘B’’). 


9. Nevertheless, said notice dated November 15, 1965, 
of the defendant BLF&E purportedly served upon the 
defendant railroads pursuant to Section 6 of the Act (45 
U.S.C. § 156), is a notification to the carriers involved that 
the defendant BLF&E desires to engage in collective bar- 
gaining allegedly to establish an apprenticeship training 
program for the craft of ‘‘locomotive enginemen’’, a craft 
which is not now in being and never has existed. There is 
only a craft of ‘‘locomotive engineers’’, and a craft of 
“locomotive firemen’’. The terms of said defendant's 
notice establish that wherever reference is made to ‘*loco- 
motive enginemen”’ said term, in fact, means “locomotive 
engineers”. The attachment and appendices to said notice 
set out in detail the means for the establishment of this pro- 
gram and provide, in general, for a three part training pro- 
gram at the termination of which the apprentice would be- 


. 


S 


Ny 


come a full-fledged ‘‘locomotive engineman’’, which is 
clearly shown by said notice to mean a ‘‘locomotive engi- 
neer’’. This alleged apprenticeship program also provides 
that apprentice locomotive engineers, whose previous ex- 
perience as firemen so qualifies them, would be able to re- 
ceive credit for any of the intermediate steps of the training 
program and thus accelerate or complete the program with- 
out actual participation or training in some or all of the 
steps of the training program. In view of the Award of 
Arbitration Board No. 282, it is clear that defendant BLF&E 
is attempting to immediately qualify its firemen members to 
advanced or completed status under the alleged apprentice- 
ship training program in the craft of locomotive engineers. 
Through this notice, therefore, defendant BLF&E is at- 
tempting by way of alleged collective bargaining to unlaw- 
fully influence the selection and designation of the bargain- 
ing agent for the employees of said railroads in the craft 
of locomotive engineers and to require said carriers to act 


in disregard of their obligations under Section 2, First, 
Second, Sixth and Ninth to ‘‘exert every reasonable effort 


” 


to... maintain”’ existing agreements with the accredited 
representative of its employees and to deal only with the 
designated representative thereof. 


10. Morover, the defendant BLF&E, which may or may 
not have recognized or certified representational jurisdic- 
tion over the craft of locomotive firemen, but definitely not 
including that of locomotive engineers, with some or all 
of the defendant railroads, is now attempting to invade the 
craft jurisdiction held exclusively by plaintiff with the 
defendant carriers through its notice of November 15, 1965, 
by asserting its demand for the recognition and the right 
to represent apprentice locomotive engineers and locomo- 
tive engineers in the form of a bargainable dispute, sup- 
posedly concerning rates of pay, rules and working condi- 
tions, when, in fact, the terms of this demand for collective 
bargaining made to the defendant railroads through said 
notice, seek on behalf of defendant BLF&E the right to 


9 


represent the very craft now so recognized and/or cer- 
tified to be represented by this plaintiff as aforesaid, all 
contrary to both Section 2, Ninth and Section 6 of the Act 
(45 U.S.C. § 152, Ninth and § 156). 


11. Subsequent to serving said notices of November 15, 
1965 on defendant carriers relating to apprentice locomotive 
engineers, defendant BLF&E invoked the services of the 
defendant NMB for purposes of mediation relative to said 
notices. Defendant NMB docketed the matter of said notice 
served on the defendant Southern Pacific Company as NMB 
Case A-7816 and docketed the matter raised by said notice 
served on defendant Louisville & Nashville Railroad Com- 
pany as NMB Case A-7829. 


12. On or about June 6, 1966, the Eastern Western and 
Southeastern Carriers’ Conference Committees and the 
National Railway Labor Conference, of which defendant 
railroads are members, filed an application invoking the 
services of defendant NMB under Section 5, First of the 
Act (45 U.S.C. $155, First) and requested the defendant 
NMB’s mediatory services in order that they might be 
properly and legally informed as to which the two disputing 
organizations, the plaintiff BLE or the defendant BLF&E, 
may legally bargain for and on behalf of apprentice locomo- 
tive engineers. Upon request of the defendant NMB, plain- 
tiff BLE and defendant BLF&E submitted their respective 
positions in regard to the dispute. In fact, plaintiff asserted 
that a jurisdictional dispute had been raised by the notice 
of the defendant BLF&E relating to apprentice locomotive 
engineers; that said notice sought the representational 
rights for apprentice locomotive engineers for defendant 
BLF&BE, in derogation of the plaintiff’s rights as bargain- 
ing representative for the craft of locomotive engineers; 
and that plaintiff, by virtue of its designation as bargaining 
representative of the craft of locomotive engineers, has 
the exclusive right to represent and bargain for apprentice 
locomotive engineers, who are definitely a part of the craft. 
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13. On or about June 21, 1966, defendant NMB issued its 
determination that the question as posed involved a ques- 
tion of representation which issue could be properly re- 
solved under Section 2, Ninth of the Railway Labor Act 
(45 U.S.C. $152, Ninth) and that, therefore, the invocation 
under Section 5, First (45 U.S.C. $155, First) was dis- 
missed. Defendant NMB also concluded in its letter of 
June 21, 1966 that plaintiff, as designated bargaining repre- 
sentative for the craft of locomotive engineers, has the 
right and duty to bargain in regard to apprentice locomotive 
engineers who are a part of that craft and that apprentice 
locomotive engineers were within the jurisdictional scope 
of the craft of employees which plaintiff presently repre- 
sents. 


14. In view of the fact that defendant BLF&E had ques- 
tioned the jurisdiction of plaintiff to represent apprentice 
locomotive engineers on the defendant Louisville & Nash- 
ville Railroad Company pursuant to an agreement, dated 


April 28, 1966, between plaintiff and defendant Louisville 
& Nashville Railroad Company relative to that subject and 
in view of the further fact that plaintiff discovered that 
defendant NMB had assigned a mediator to institute ne- 
gotiations between the defendant BLF&E and the defendant 
railroad concerning the aforesaid notice involving appren- 
tice locomotive engineers, which was served on that defend- 
ant carrier on or about March 25, 1965, plaintiff did on or 
about June 30, 1966, invoke the services of the defendant 
that a determination be made with respect to which or- 
ganization, plaintiff BLE or defendant BLF&E, does repre- 
sent for purposes of the Railway Labor Act apprentice loco- 
motive engineers on the defendant Louisville & Nashville 
Railroad. (A copy of the telegram, from plaintiff to the 
defendant NMB is attached as Exhibit ‘‘C’’). The invoca- 
tion by plaintiff was supplemented by a letter of July 5, 
1966 which is attached hereto as Exhibit ‘‘D’’. 


15. On July 22, 1966, defendant NMB, in response to a 
request by the aforementioned Carriers’ Conference Com- 
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mittees for clarification of said defendant’s letter of June 
21, 1966, again asserted that the dispute alleged therein 
involved a representational issue to be determined under 
Section 2, Ninth of the Act (45 U.S.C. § 152, Ninth). How- 
ever, on the same date defendant NMB in regard to the 
invocation under Section 2, Ninth by the plaintiff, re- 
questing a determination of the representative of appren- 
tice locomotive engineers on the defendant Louisville & 
Nashville Railroad, found, in contravention of the duties 
and obligations granted it under Section 2, Ninth of the 
Act, that although said section of the law authorizes it 
to investigate a dispute to determine the representative 
of the employees, said section does not grant the said 
defendant any authority to decide a jurisdictional dispute 
as such. The defendant NMB thereupon dismissed the 
application of plaintiff for its services under Section 2. 
Ninth of the Act. Defendant NMB again found that plain- 
tiff, as bargaining representative for the eraft of locomotive 


engineers, is the representative of apprentice locomotive 
engineers on defendant Louisville & Nashville Railroad. 
(A copy of this letter is attached hereto as Eshibit ‘“‘E”’). 


1G. Nevertheless, on or about July 22, 1966, defendant 
NMB informed defendant BLF&E and the defendant Lonis- 
ville & Nashville Railroad, or its representative, and the 
defendant Southern Pacific Company, or its representative, 
that the aforementioned NMB Case A-7816 and A-7$829, in 
regard to the notices of defendant BLF&E for apprentice 
locomotive engineers on said defendant carriers, had been 
referred to Board Member Leverett Edwards for the 
purpose of conducting negotiations and meaningful medi- 
ation conferences with respect thereto at the offices of said 
defendant NMB on August 4. 1966 at 2:00 P.M. 


17. On or about July 27, 1966, upon discovering that the 
defendant NMB had directed defendant Southern Pacific 
Company to meet and negotiate with defendant BLF&E 
on August 4, 1966 concerning defendant BLFS&E’s notice 
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for apprentice locomotive engineers, plaintiff informed de- 
fendant NMB of plaintiff’s rights, as bargaining represen- 
tative of the craft of locomotive engineers on the defendant 
Southern Pacifie Company, to represent and bargain for 
apprentice locomotive engineers to the exclusion of the 
defendant BLF&E and that the defendant BLF&E’s notice 
in respect to apprentice locomotive engineers infringed on 
the jurisdiction of plaintiff to represent said employees 
in its craft. Plaintiff requested the defendant NMB’s 
services pursuant to the provisions of Section 2, Ninth 
of the Act (45 U.S.C. $152, Ninth) to determine which 
of the two labor organizations does represent apprentice 
locomotive engineers on the defendant Southern Pacific 
Company for purposes of the Railway Labor Act. (A 
copy of said invocation is attached hereto as Exhibit ‘‘F’’). 


18. On or about July 28, 1966, plaintiff requested de- 
fendant NMB to reconsider its direction of July 22, 1966 
referring to the matter of representation of apprentice lo- 
comotive engineers on the defendant Louisville & Nashville 
Railroad on the basis that defendant NMB did have the 
authority and the duty to resolve the underlying jurisdic- 
tional or representational dispute between the plaintiff 
and defendant BLF&E. Furthermore, plaintiff asked the 
defendant NMB to clarify its previous direction of July 
22, 1966 in order to inform the plaintiff, if its application 
under Section 2, Ninth of the Act was not adequate, of 
the proper form of application upon which the defendant 
NMB would exercise its jurisdiction and determine the 
instant dispute in regard to representation of apprentice 
locomotive engineers. (A copy of this invocation is at- 
tached hereto as Exhibit ‘‘G’’). 


19. In disregard of the plaintiff’s invocations, more fully 
described in paragraphs 17 and 18 of this Complaint and 
Exhibits ‘‘F’”’? and ‘‘G’’, and its requests for the defend- 
ant NMB to exercise its adjudicatory functions under 
Section 2, Ninth of the Act (45 U.S.C. $152, Ninth) to 
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determine the jurisdictional or representational dispute 
between plaintiff and defendant BLF&E as to apprentice 
locomotive engineers, defendant NMB informed plaintiff 
on or about August 1, 1966 that the mediation sessions set 
for August 4, 1966 in regard to the defendant BLF&E’s 
notices for apprentice locomotive engineers on defendants 
Louisville & Nashville Railroad and Southern Pacific Com- 
pany would be held as scheduled. 


20. By correspondence with the defendant NMB, de- 
fendants Louisville & Nashville Railroad and Southern 
Pacific Company, through their attorney, requested the 
defendant NMB to recess the mediation scheduled for 
August 4, 1966 in view of the plaintiff’s application. How- 
ever, said defendants informed the defendant NMB that, 
if the defendant NMB did not recess mediation, said de- 
fendants would attend the mediation conferences. On in- 
formation and belief, plaintiff alleges that said defendant 
railroads will attend said mediation sessions which have 


for their purpose negotiations on the defendant BLF&E’s 
notices for apprentice locomotive engineers. 


21. On information and belief, plaintiff alleges that de- 
fendant BLF&E will negotiate with the remaining de- 
fendant carriers in regard to said defendant BLF&E’s 
notices of November 15, 1965 relative to apprentice locomo- 
tive engineers and that the defendant NMB will exercise 
its mediatory services to require these defendant carriers 
to negotiate and execute an agreement with the defendant 
BLF&E for apprentice locomotive engineers. 


22. Inasmuch, therefore, as defendant BLF&E is at- 
tempting to implement a jurisdictional invasion, as afore- 
said, by casting it in terms of a bargainable dispute through 
a Section 6 Notice served on the aforesaid defendant rail- 
roads, the said purported Section 6 Notice, dated November 
15, 1965, is invalid and made contrary to law. The de- 
fendant railroads, by negotiating with defendant BLF&E 
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in regard to apprentice locomotive engineers, over which 
plaintiff has jurisdiction, and/or by entering into agree- 
ments with defendant BLF&E concerning this subject, 
will act or are acting in disregard of their obligations under 
Section 2, First, Second, Sixth, and Ninth of the Railway 
Labor Act (45 U.S.C. § First, Second, Sixth and Ninth), 
which requires said defendant railroads to maintain exist- 
ing agreements with the accredited representative of its 
employees and to deal only wth the designated representa- 
tive thereof, that is, the plaintiff. Moreover, defendant 
NMB, by directing the defendant carriers to meet and 
bargain with defendant BLF&E in regard to apprentice 
locomotive engineers, is requiring defendant carriers to 
violate the duties and obligations imposed upon said de- 
fendants by the Railway Labor Act and is thereby itself 
violating its duties and responsibilities under the Act. 
Furthermore, by refusing to exercise the duties and obli- 
gations imposed upon said defendant NMB under Section 


2, Ninth of the Act (45 U.S.C. § 152, Ninth), as requested 
by plaintiff, and by its refusal to determine which organi- 
zation, plaintiff or defendant BLF&E, has the right to 
represent and bargain for apprentice locomotive engineers 
as submitted to it by plaintiff upon proper application, 
said defendant NMB has failed to fulfill the obligations 
given said defendant by the Railway Labor Act. 


23. If the aforesaid acts of the defendants are not re- 
strained and enjoined and the defendant BLF&E is thereby 
permitted to invade or infringe upon the jurisdictional 
representation of the craft of locomotive engineers held 
exclusively by the plaintiff as aforesaid, great and irrep- 
arable injury will be caused to the plaintiff and the public. 
Plaintiff has no adequate remedy at law and has been un- 
able to obtain any relief from defendant NMB. Collective 
bargaining rights existing between plaintiff and the de- 
fendant carriers will be unlawfully interfered with; con- 
troversies undoubtedly will emerge with plaintiff, the de- 
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fendant carriers and the defendant BLF&E which could 
create disputes and conflicts resulting in the exercise of 
economic self-help to the detriment of the public through 
the interruption of said service. 


Wuererore, plaintiff prays that this court (1) adjudge 
and declare that the defendant BLF&E’s notice, relative 
to apprentice locomotive engineers served upon defend- 
ant Louisville & Nashville Railroad on or about March 25, 
1965 and upon the other defendant railroads on or about 
November 15, 1965 is an invalid notice as to the defendant 
carriers pursuant to the terms of Section 6 of the Act 
(45 U.S.C. §156) and of no legal force and effect, (2) 
grant to plaintiff a permanent injunction enjoining and 
restraining the defendant BLF&E, its general committees, 
locals, officers, agents, employees, members and all per- 
sons acting in concert with them, and enjoining and re- 
straining defendant railroads, their officers, agents. em- 
ployees and all persons acting in concert with them, from 
negotiating or attempting to negotiate on the aforesaid 
notices on apprentice locomotive engineers served by the 
defendant BLF&E upon the defendant carriers and from 
interfering with the jurisdictional collective bargaining 
rights existing between plaintiff and the defendant carriers 
respecting the craft of locomotive engineers for which 
plaintiff is the duly designated and aceredited bargaining 
representative, except as otherwise provided by law, (3) 
grant to plaintiff a permanent injunction enjoining and 
restraining defendant NMB, its officers, agents and em- 
ployees, from requiring defendant carriers to negotiate 
or mediate with the defendant BLF&E in regard to ap- 
prentice locomotive engineers until defendant NMB_ ap- 
propriately determines and resolves the jurisdictional or 
representational dispute as to which organization, plaintiff 
or defendant BLF&E, has the right to represent and bar- 
gain for apprentice locomotive engineers on the defendant 
railroads, (4) issue a mandate to defendant NMB directing 


16 


and requiring said defendant to exercise and fulfill the 
obligations imposed upon said defendant under Section 2, 
Ninth of the Railway Labor Act (45 U.S.C. § 152, Ninth), 
that is to determine which organization, plaintiff or de- 
fendant BLF&E, has the right to represent and bargain 
for apprentice locomotive engineers on the defendant car- 
Tiers, and (5) grant to plaintiff its costs and such other 
and further relief as may be necessary and proper in the 
premises. 


Barctay D. McMiiten 
1000 16th Street 
402 Solar Building 
Washington, D. C. 
Harotp A. Ross 
Ricuarp H. KgavsHaar 
Ross & KravusHaak 
730 Standard Building 
Cleveland, Ohio 44113 


Counsel for plaintiff, 
Brotherhood of 
Locomotive Engineers 


November 17, 1965 
Mr. 
President 
RR Co 


Dear Sir: 


Your attention is directed to formal notices served under 
Section 6 of the Railway Labor Act on or about November 
15, 1965, by the Brotherhood of Locomotive Firemen and 
Enginemen, with particular reference to the request to 
establish an apprenticeship training program. 


As you are aware, the Brotherhood of Locomotive Engi- 
neers has been and is the statutory bargaining representa- 
tive for the craft of locomotive engineers on your railroad. 
The BLE, where certified or recognized as bargaining rep- 
resentative for the craft of locomotive engineers, has the 
statutory authority and responsibility to bargain with the 
respective carriers concerning hiring, rates of pay, tenure, 
and terms and conditions of employment of this craft, and 
in such capacity has the right and also the duty to bargain 
in regard to apprentice locomotive engineers who are as- 
suredly a part of the craft. 


Traditionally, the union designated as bargaining rep- 
resentative of a craft has been considered as holding the 
bargaining rights for apprentices who are training to be- 
come skilled employees of that craft. For example, one 
need only turn to the crafts represented by the plumbers. 
pipe fitters, machinists, lathers and plasterers, as well as 
the sheet metal workers. This historical concept by which 
the baragining agent of a craft represents the apprentices 
and trainees for that craft has been accepted by both the 
National Labor Relations Board and the National Media- 
tion Board. These agencies have consistently ineluded ap- 
prentices in craft unit designations. 


Although the above enunciated concept is conclusive proof 
that apprentice locomotive engineers are within the craft of 
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locomotive engineers, and that the BLE, where statutory 
bargaining representative for that craft, has the bargain- 
ing rights concerning this subject, there are two additional 
reasons for the application of that principle to the instant 
situation. First, there is a community of interest between 
locomotive engineers and apprentice locomotive engineers, 
in view of the fact that the latter’s interests lay with the 
locomotive engineers whose trade they are training. These 
apprentices will be hired with the expectation that they 
will become regular locomotive engineers. During a portion 
of their apprenticeship they will be trained under the su- 
pervision of locomotive engineers and will work under the 
same conditions as locomotive engineers. Second, to splinter 
or subdivide the single class or craft of locomotive engi- 
neers for bargaining purposes would not adhere to the 
statutory pattern of Section 2 of the Railway Labor Act. 
Taking into account technological and functional changes 
in the railroad industry, there is no question that appren- 
tice locomotive engineers are within the craft of locomotive 
engineers for representation purposes. 


On the above basis, this organization has for several 
months discussed with Mr. J. E. Wolfe, Chairman, National 
Railway Labor Conference, a program for apprentice loco- 
motive engineers. As result of these discussions, a tentative 
agreement has fully outlined the necessary points for such 
a program. Through these negotiations Mr. Wolfe has 
recognized the BLE, where it represents the locomotive 
engineers’ craft, as the bargaining agent for apprentice 
locomotive engineers and has stated a willingness to exe- 
cute at an appropriate future date an agreement with this 
organization covering the subject. 


It is quite clear that the BLE is the only railroad labor 
union that has statutory authority to meet and treat rela- 
tive to this matter with the carriers on which it holds the 
bargaining rights for the craft. It necessarily follows that 
the instant request of the BLF&E infringes upon the statu- 
tory rights of the duly designated representative of the 
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craft of locomotive engineers and the employees within 
that craft. Therefore, its demand on a national basis is in 
violation of the Railway Labor Act. 


If, however, recognition should be given the BLF&E in 
regard to negotiating agreements concerning apprentice 
locomotive engineers by your railroad on which the BLE 
is the duly designated representative of the craft of loco- 
motive engineers, or, if an attempt should be made to 
enter into an agreement with the BLF&E in regard to this 
subject, this organization will enforce its statutory rights 
through appropriate legal measures. 


Very truly yours, 


/s/ P.S. Heath, Grand Chief Engineer 


Exhibit C 
WESTERN UNION 


Cleveland, Ohio 
June 30, 1966 


Thomas A. Tracy, Exec. Sec’y 
National Mediation Board 
Washington, D. C. 


Pursuant to Section 2, Ninth of the Railway Labor Act 
the Brotherhood of Locomotive Engineers requests the 
National Mediation Board's services in a dispute involv- 
ing representation of apprentice locomotive engineers on 
the Louisville & Nashville Railroad. The BLE as certified 
representative of the craft of locomotive engineers entered 
into an agreement with the LEN RR on April 28, 1966 for 
apprentice locomotive engineers as part of the eraft of 
locomotive engineers. The Brotherhood of Locomotive Fire- 
men & Enginemen has questioned our jurisdiction to rep- 
resent apprentice engincers in suit filed in United States 
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District Court for the Western District of Kentucky at 
Louisville Civil No. 5402 in which BLF&E contends it is 
the representative of apprentice locomotive engineers and 
seeks to prevent the BLE from fulfilling its obligations 
under said collective agreement with L&N and in which 
BLF&E seeks to infringe on craft jurisdiction of BLE as 
designated by NMB in its certification STOP Formal in- 
yoeation to follow. Please advise Board’s acceptance of 
jurisdiction immediately. 


P. S. Heath, Grand Chief Engineer 
Brotherhood of Locomotive Engineers. 


Exhibit D 
July 5, 1966 


National Mediation Board 
Washington, D. C. 20572 


aTrextion: T. A. Tracy, Executive Secretary 
Gentlemen: 


This is in further reference to my telegram dated June 
30, 1966, in connection with the request for the Mediation 
Board’s services pursuant to the provisions of Section 2, 
Ninth, of the Railway Labor Act, in order that a deter- 
mination be made with respect to which organization, the 
Brotherhood of Locomotive Engineers or the Brotherhood 
of Locomotive Firemen & Enginemen, does represent for 
the purposes of the Railway Labor Act apprentice loco- 
motive engineers on the Louisville & Nashville Railroad. 


As the Board is aware, the BLE was certified on Decem- 
ber 31, 1957 as bargaining representative of and for the 
craft of locomotive engineers employed on the system of the 
L&N RR, which is shown by the certificate attached hereto 
as Exhibit “A”. On April 28, 1966, the BLE as certified 
representative of the craft of locomotive engineers entered 
into a collective agreement with the L&N RR for apprentice 
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locomotive engineers as part of the craft of locomotive engi- 
neers employed on that Railroad, which agreement is at- 
tached hereto as Exhibit “B”, 


On June 21, 1966, the National Mediation Board ruled 
that the duly designated bargaining representative for the 
craft of locomotive engineers, by virtue of said representa- 
tion, has the right and duty to bargain in regard to ap- 
prentice locomotive engineers who are part of that craft, 
and that the duly designated representative for the craft of 
locomotive firemen is limited in its representational juris- 
diction to bargaining in regard to apprentice locomotive 
firemen who are a part of that craft. Subsequently, the 
BLF&E has questioned the jurisdiction of the BLE to 
represent and bargain for apprentice locomotive engineers 
on the LEN RR ina suit filed in United States Court for the 
Western District of Kentucky, Civil Action No. 5402. In 
this law suit, the BLF&E, unlawfully and in violation of the 
BLE certification from this Board, contended that it is the 
representative of apprentice locomotive engineers and 
further sought to prevent the BLE from fulfilling its obli- 
gations under said collective agreement of April 28, 1966. 
Clearly, the BLF&E is now seeking to infringe on the craft 
jurisdiction of the BLE as designated by this Board in its 
certification. On July 2, 1966, the United States District 
Court, Honorable Judge James Gordon presiding, ruled 
that the instant representational or jurisdictional dispute 
involves a determination of craft lines which is within the 
exclusive jurisdiction of the National Mediation Board 
under the purview of Section 2, Ninth, of the Railway Labor 
Act. 


In the exercise of its adjudieatory function under Section 
2, Ninth, and in clarification of the pending certification 
of the Board, it is respectfully submitted that the Board 
determine that the BLE as certified by the Board to repre- 
sent the craft of locomotive engineers, by virtue of that 
representation, is the collective bargaining representative 
on the LEN RR of apprentice locomotive engineers which 
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is a part of the craft of locomotive engineers; that the 
BLE’s agreement with the LEN RR for apprentice locomo- 
tive engineers, executed on April 23, 1966, is a valid and 
appropriate exercise of the BLE’s rights and duties as 
certified bargaining agent for locomotive engineers on said 
Railroad: and that the BLFSE is unlawfully seeking to in- 
fringe on the representational rights of the BLE in viola- 
tion of the Board's certification of this organization as 
bargaining representative for the craft of locomotive engi- 
neers on the L&N RR. 


The parties to this dispute are the BLE, BLF&E and 
the LEN RR. 


It is requested that the Board, under the powers vested 
in it by the Act, render its determination and notify the 
respective parties to the dispute that the BLE, as the statu- 
tory representative of the eraft of locomotive engineers, is 
the exclusive bargaining agent for apprentice locomotive 


engineers on the LEN RR or, if the matter is not resolved 
in the suggested manner, to hold hearings relating thereto. 


Very truly yours, 


/s/ P. S. Heath 
Grand Chief Engineer 
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Exursit ‘‘A’’ 


NATIONAL MEDIATION BOARD 
WASHINGTON 


In the matter of 
REPRESENTATION OF EMPLOYEES 
of the 


LOUISVILLE & NASHVILLE 
RAILROAD COMPANY 


(Including former Nashville, Chattanooga & 
St. Louis Railway Company) 
Locomotive Engineers 


CASE NO. R-3225 
CERTIFICATION 
December 31, 1957 


The services of the National Mediation Board were in- 
voked by the Brotherhood of Locomotive Engineers to 
investigate and determine who may represent for the pur- 
poses of the Railway Labor <Act, as provided by Section 2. 
Ninth, thereof, the craft or class of Locomotive Engineers, 
employees of the Louisville & Nashville Railroad Com- 
pany (ineluding the former Nashville, Chattanooga & St. 
Louis Railway Company). 

At the time application was received, these employees 
of the former Nashville, Chattanooga & St. Louis Railway 
Company were represented by the Brotherhood of Loco- 
motive Firemen & Enginemen; the other employees were 
represented by the Brotherhood of Locomotive Engineers. 

The Board assigned Mediator J. Earl Newlin to 


investigate. 
Frnprnes 


The investigation disclosed that a dispute existed among 
the employees coneerned and by direction of the Board, the 
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mediator conducted an election by secret ballot, using an 
agreed to eligible list to determine the employee’s repre. 
sentation choice. 


The following is the result of the election as reported by 
the mediator and attested on December 17, 1957, by repre- 
sentatives of the contesting organizations who acted as 
observers. 

Number of employees voting: 


Brotherhood of Brotherhoodof Any Other Void Number of 
Locomotive Loe, Firemen Org. or Bal- Employees 
Engineers & Enginemen Indiv. lots Eligible 


Locomotive 
Engineers $26 411 0 5 1,267 


The National Mediation Board further finds that the 
carrier and employees in this case are respectively, a car- 
rier and employees within the meaning of the Railway 
Labor Act, as amended; that this Board has jurisdiction 
over the dispute involved herein and that the interested 


parties were given due notice of investigation. 


CERTIFICATION 


Therefore, the National Mediation Board certifies that 
the Brotherhood of Locomotive Engineers has been duly 
designated and authorized to represent, for the purposes 
of the Railway Labor Act, the craft or class of Locomotive 
Engineers, employees of the Louisville and Nashville Rail- 
road Company (including former Nashville, Chattanooga & 
St. Lonis Railway Co.), its successors and assigns. 


By order of the NATIONAL MEDIATION BOARD. 


/3/ ¥. C. Thompson 
Executive Secretary 
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Exursit ‘‘B”’ 

AGREEMENT BETWEEN THE 
LOUISVILLE AND NASHVILLE 
RAILROAD COMPANY 
AND ITS APPRENTICE LOCOMOTIVE ENGINEERS 

ARTICLE 1. 


Rate of pay—$24.25 per day. 


ARTICLE 2. 


This agreement may be revised, amended, or eliminated 
if an agreement is negotiated on national level for appren- 
tice locomotive engineers that conflicts with this agreement. 


ARTICLE 3. 


This agreement shall be effective May 1, 1966, and shal: 
continue in effect until changed or modified in accordance 


with the provisions of the Railway Labor Act, as amended. 


Signed at Louisville, Kentucky, this 28th day of 
April, 1966. 


FOR THE LOUISVILLE AND NASHVILLE 
RAILROAD COMPANY: 


/s/ W. 8. Scholl 
Director of Personnel 
FOR THE APPRENTICE ENGINEERS: 


/s/ J. D. Sims 
General Chairman, B. of L. E. 
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Exhibit E 


NATIONAL MEDIATION BOARD 
WASHINGTON, D.c. 20572 


July 22, 1966 


Mr. P. S. Heath, Grand Chief Engineer 
Brotherhood of Locomotive Engineers 
1118 BLE Building 

Cleveland, Ohio 44114 


Dear Mr. Heath: 


On July 1, 1966, the Brotherhood of Locomotive Engi- 
neers addressed a telegram to the Board requesting its 
services pursuant to Section 2, Ninth, of the Railway Labor 
Act in a dispute involving representation of Apprentice 
Locomotive Engineers employed by the Louisville and 
Nashville Railroad. 


In the telegram it was pointed out that the Brotherhood 
of Locomotive Engineers, as the certified representative of 
the Locomotive Engineers, had entered into an agreement 
with the Louisville and Nashville Railroad on April 28, 
1966, for Apprentice Locomotive Engineers as a part of 
the craft or class of Locomotive Engineers. It was further 
stated that the Brotherhood of Locomotive Firemen and 
Enginemen had raised the question as to the BLF’s right 
to represent Apprentice Locomotive Engineers employed 
by the Louisville and Nashville Railroad before the United 
States District Court for the Western District of Kentucky 
(Civil Action No. 5402). 


This telegram was acknowledged and copies transmitted 
to the Carrier and the BLF&E for comments. The telegram 
was supplemented by a letter from the BLK, dated July 5, 
1966, copy of which was also furnished to the Carrier and 
the BLF&E. Subsequently, comments were received from 
both the carrier and the BLF&E. 
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Mr. Scholl, Director of Personnel, Louisville and Nash 
ville Railroad, in a letter dated July 11, 1966, states: 


“In compliance with your request that we furnish you 
a statement of our position in that matter, we wish to 
advise that, in our opinion, the Brotherhood of Loco- 
motive Engineers represents apprentice locomotive 
engineers on this railroad and we have accordingly 
entered into an agreement with that organization rela- 
tive to such apprentices.” 


Mr. Gilbert, President of the Brotherhood of Locomotive 
Firemen and Enginemen, in his letter of July 13, 1966, 
states: 


“Accordingly, it is clear that what Mr. Heath is asking 
the Board to do is to extend a right which it now has 
to represent on the LEN the craft or class of locomotive 
engineers to embrace employees performing the Fune- 
tions of firemen in violation of the representation rights 
of this organization and in violation of the rights of 
the employees to select their own collective bargaining 
representative.” 


In the present situation, it is clear that the Brotherhood 
of Locomotive Engineers has been certified by the National 
Mediation Board, Case No, R-3225, Certification issned 
December 31, 1957, as the representative of the craft or 
class of Locomotive Engineers, employees of the Louisville 
and Nashville Railroad Company. Neither the carrier nor 
the Brotherhood of Locomotive Firemen and Enginemen 
dispute this fact. 


It is also clear that the earrier has recognized the 
Brotherhood of Locomotive Engineers as the representative 
of the Apprentice Locomotive Engineers, employees of the 
L&N Railroad and have entered into an agreement with 
that organization relative to such apprentices. 
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Careful serutiny of the statements received from the 
Brotherhood of Locomotive Firemen and Enginemen fails 
to reveal a position that a representation dispute exists. 


Section 2, Ninth, of the Railway Labor Act provides: 


“If any dispute shall arise among a carrier’s employees 
as to who are the representatives of such employees 
designated and authorized in accordance with the 
requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have 
been designated and authorized to represent the em- 
ployees involved in the dispute, and certify the same 
to the carrier.” 


Section 2, Ninth, of the Act quoted above authorizes this 


Board to investigate a dispute to determine the representa- 
tive of the employees, but under this section of the law, the 
Board has no authority to decide a jurisdictional dispute 
as such. 


Review of the contentions of all concerned indicates that 
the dispute, if any exists, is not a representation dispute: 
but may involve an issue as to the right of the employees 
of one craft or class to do the work that is alleged to he 
that commonly done by employees of another craft or class. 
Procedures other than those outlined in Section 2, Ninth, 
of the Railway Labor Act are available to settle such 
disputes. 


The Board in executive session July 19, 1966, examined 
the complete file pertaining to the request received from the 
Brotherhood of Locomotive Engineers to investigate, pur- 
suant to Section 2, Ninth, of the Railway Labor Act, a rep- 
resentation dispute among Apprentice Locomotive Engi- 
neers as part of the craft or class of Locomotive Engineers. 
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After full consideration of the request and the argument> 
of the parties in support of their contentions, the Board 
concludes and hereby finds that no dispute within the mean- 
ing of Section 2, Ninth, of the Act exists and that the appli- 
cation of the Brotherhood of Locomotive Engineers should 
be and is hereby dismissed. 


By direction of the NATIONAL MEDIATION BOARD. 


/s/ Thomas A. Tracy 
Executive Secretary 


Exhibit F 
July 27, 1966 


Mr. Thomas A. Tracy, Executive Secretary 
National Mediation Board 
Washington, D. C. 20572 


Dear Mr. Tracy: 


I have received a report from the General Chairman of 
the BLE on the Southern Pacifie regarding NMB File 
A-7816, which concerns the BLF&E’s purported Section 6 
notice for apprentice locomotive engineers. It is my under- 
standing that the Board has assigned a Mediator and 
requested representatives of the BLF&E and Southern 
Pacific to meet with him on August 4, 1966 for the pur- 
pose of negotiating on the subject. 


In reviewing the Board's letters of June 21, 1966 and 
July 22, 1966, involving NMB File C-3681, it appears that 
the Board has determined that the question as to which 
organization, the BLE or the BLF&E, may legally bargain 
for and on behalf of apprentice locomotive engineers in- 
volves a question of representation under Section 2. Ninth 
of the Railway Labor Act. As the Board is well aware, 
the BLE believes that it, as the bargaining representative 
for the craft of locomotive engineers, has the right to 
represent and bargain for apprentice locomotive engineers 
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which are a part of that craft. The Board’s letter of June 21, 
1966 and its letter of July 22, 1966 to the BLE relative 
to NMB File C-3689 substantiate that position. As the 
BLE has also succinctly stated to the Board, the BLF&E 
Notice specifically involved in the Southern Pacific matter 
infringes on the BLE’s representational rights as to ap- 
prentice locomotive engineers. This organization, there- 
fore. believes that this most recent action of the Board 
in asking the BLF&E and Southern Pacifie to negotiate 
on the matter conflicts with its previous directions under 
these circumstances. It would be inappropriate for the 
carrier to negotiate on this subject with the BLF&F, and 
the Board's assignment of a mediator would therefore be 
fatally defective. As the U. S. Supreme Court determined 
in Virginia Ry. v. System Federation, 300 U. S. 515 (1937), 
carriers may bargain with the lawful bargaining repre- 
sentative and no one else. In other words, we believe that 
the Southern Pacific, or any other carrier on which we 
represent the craft of locomotive engineers, could only 
bargain with the BLE in regard to apprentice locomotive 
engineers. The Board’s pronouncements suppert that 
position. 


However, in view of the Board’s direction in its letters 
of June 21, 1966 and July 22, 1966 in NMB File C-3681, 
the BLE requests the Mediation Board’s services pursuant 
to the provisions of Section 2, Ninth of the Act to de- 
termine which organization does represent apprentice 
locomotive engineers on the Southern -acific Company for 
purposes of the Railway Labor Act in order that the BLE 
may know whether the carrier may properly and legally 
bargain with the other organization on its purported See- 
tion 6 Notice for apprentice locomotive engineers. 


The BLE considers this a proper issue to be adjudicated 
by the Mediation Board. We had understood from the 
Supreme Court’s ruling in General Comm. v. M-K-T RR 
Co., 220 U. S. 223 (194%) and the subsequent opinions of 
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the courts amplifying that ruling that the NMB has that 
authority. Our basis for this understanding was clearly 
described on page 5 of my letter to the Board on July 22, 
1966 in NMB File C-3689, where I pointed out that “the 
courts have, without exception, explicitly held that under 
the Railway Labor Act only the Mediation Board has the 
power to make craft determinations” and that the ad- 
judicatory jurisdiction of the Board under Section 2, Ninth 
has been held by the U. S. Court of Appeals for the 9th 
Cireuit “necessarily to encompass the preliminary steps 
of fixing craft lines and of resolving any interunion dis- 
putes in that respect.” However, in the Board’s determina- 
tion of July 22, 1966 in NMB File C-3689, which was 
rendered without benefit of reviewing the comments in 
my letter of the same date, the Board apparently felt it 
did not have this power. Your letter indicated, without 
description, that “(p)rocedures other than those outlined 
in Section 2, Ninth of the Railway Labor Act are avail- 
able to settle such disputes.” Although the BLE believes 
that your comments in that letter are inconsistent with 
the Board’s position in NMB File C-36S1, as expressed 
in your relevant letter of July 22, 1966, we would ap- 
preciate your informing us as to how the instant dispute 
may be resolved if our invocation herein under Section 2, 
Ninth is considered inappropriate. Upon receiving your 
comments as to the appropriate procedures to be followed, 
we will immediately file the necessary application. We 
believe that the Board should immediately inform us as 
to the manner in which this dispute may be finally re- 
solved for the benefit of all parties concerned and to elim- 
inate the conflict which this issue has raised. 


Yours very truly, 


/s/ P. S. Heats 
Grand Chief Engineer 
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Exhibit G 
July 28, 1966 


Mr. Thomas A. Tracy, Executive Secretary 
National Mediation Board 
Washington, D. C. 20572 


Dear Mr. Tracy: 


This letter has reference to NMB File C-3689 regarding 
the BLE’s invocation of the Mediation Board’s services 
under Section 2, Ninth of the Act for the purpose of de- 
termining the proper bargaining representative for ap- 
prentice locomotive engineers on the L&N. Many of the 
comments herein are relevant to NMB File C-3681 and 
additional copies are being furnished for inclusion therein. 


After careful consideration of the text of the Board’s 
letter of July 22, 1966 referring to the L&N matter, the 
BLE is obligated to request the NMB (1) to reconsider 
the subject for the purpose of resolving an issue which 
was raised in the invocation in File C-3689 but which was 
unanswered by the Board or, in the alternative, (2) to 
clarify certain conclusions expressed by the Board in its 
letter of July 22, 1966 to me. 


As to the first point, the BLE’s invocation on the dispute 
concerning apprentice locomotive engineers on the L&N 
raised the issue as to which organization, the BLE or 
the BLF&F, is entitled to represent apprentice locomotive 
engineers on the L&N, which matter was brought forth 
by the purported Section 6 Notice of the BLF&F for ap- 
prentice locomotive engineers on that railroad. The Board 
is fully aware of the BLE’s position that it, as bargaining 
representative for the craft of locomotive engineers, has 
the exclusive right to represent and bargain for apprentice 
locomotive engineers as a part of that craft. Unquestion- 
ably the conclusions contained in the 30ard’s letter of June 
21, 1966 and its letter of July 22, 1966 concerning NMB 
File C-3688 are in accord with that position. In other 


33 


words, the BLE has the right to represent apprentice 
locomotive engineers on the L&N in accordance with the 
agreement of April 28, 1966. However, the Board did not 
decide or even indicate whether the notice of the BLF&E 
for apprentice locomotive engineers on that property would 
infringe on the representational rights of the BLE. Again, 
we have fully pointed out to the Board that allowing the 
BLF&E to progress its notice would necessarily infringe 
on the BLE’s jurisdictional rights. 


In light of the above comments, the carrier would neces- 
sarily be in violation of the provisions of the Railway 
Labor Act by bargaining with any organization other than 
the BLE in regard to apprentice locomotive engineers. 
Due to the question that has been left pending by the 
Board, it was necessary for me yesterday to invoke the 
NMB’s services under Section 2, Ninth in NMB File 
A-7816 thereby secking a determination of the specific 
issue as to which organization may properly represent 


apprentice locomotive engineers on the Southern Pacific, 
a matter raised by the notice of the BLF&E to bargain 
for apprentice locomotive engineers on that railroad. The 
BLE is secking a determination of that issue in the LEN 
invocation as well. 


Tt was our understanding from the Board’s conclusions 
in its letters of June 21, 1966 and July 22, 1966 relative 
to NMB File C-3681 that the question posed concerning 
the subject matter in the BLF&E Notice involved a ques- 
tion of representation under Section 2, Ninth of the Act. 
It is unnecessary to again recite the multiple authorities 
in support of our position that the NMB can therefore 
adjudicate the dispute set forth in the BLE invocation. 
In apparent contradiction to the above finding the Board 
expressed its opinion in its letter, dated July 22, 1966, 
in NMB File C-3689 that procedures other than those under 
Section 2, Ninth would have to be invoked to resolve the 
instant dispute. In view of its coneurrent ruling in NMB 
File C-3681, T should think that the Board could now 
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answer the specific question contained herein which was 
raised in the invocation of July 1, 1966 as supplemented 
by a letter from the BLE, dated July 5, 1966. 


However, if the Board reaches the conclusion that See- 
tion 2. Ninth procedures are not appropriate herein, as 
it did in its letter to me of July 22, 1966, in NMB File 
C-3689, the BLE requests a clarification of the conclusions 
contained therein. On this basis, the Board should at least 
clarify or interpret its previous decision by describing the 
specific rights of the labor organizations and the carriers 
and also affirmatively set forth the other procedures which 
are purportedly available to settle the instant dispute. 


As the situation presently exists, the Board’s ruling has 
placed the BLE in a position comparable to that of the 
plaintiffs in Howard v. St. Louis-San Francisco Ry., 
§2 LRRM 2531 (Sth Cir. June 17, 1966). In the instant 
ease, the Board in C-3681 informed the parties that the 
question as to which organization could properly and 
legally represent apprentice locomotive engineers could 
only be resolved under Section 2, Ninth. However, when 
the BLE invoked the Board’s services pursuant to that 
provision, the Board found that no representational dispute 
existed and that certain undisclosed procedures were avail- 
able to determine the issues presented. In Howard, plain- 
tiffs requested action by the Board which was denied on 
the basis that an appropriate application was not filed. 
Subsequently the Court of Appeals found in the case before 
it that the jurisdictional question involved was one which 
the Mediation Board had jurisdiction and could determine 
any dispute between the parties. In the instant case, the 
U. S. District Court has taken the same position as the 
Court in Howard. 


The BLE believes that the Board’s services were prop- 
erly invoked herein on the basis of its ruling in C-3681. 
It may be nevertheless that the BLI’s invocation, like that 
of the plaintiffs in Howard, was not in the technical for- 
malities required by the Board. But, as the eases in- 
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terpreting the Federal Rules of Civil Procedure disclose, 
if the invocation sufficiently set forth a claim of relief 
the Board should have exercised the authority which it 
clearly has to adjudicate the instant dispute. 


It is also in order for the Board to reconsider its con- 
clusions in the letter of July 22, 1966 to me, because the 
Board’s expressions are made without consideration of 
the detailed comments contained in my letter of July 22, 
1966 to the NMB. 


For the above reasons, the Board should reconsider its 
previous direction and render a determination in this case, 
or clarify the statements in its letter of July 22, 1966 in 
€-3689, so that the BLE may know the proper form of 
petition upon which the Board would exercise its juris- 
diction and determine the instant dispute in regard to 
representation of apprentice locomotive engineers. 


Yours very truly, 


/s/ P. S. Heats 
Grand Chief Engineer 


[Filed August 24, 1966] 


Carrier Defendants’ Answer To the Complaint and Cross-Claim 
for Declaratory Judgment and Injunctive Relief 

The Defendants Louisville & Nashville Railroad Com- 
pany, Southern Pacifie Company, Great Northern Railway 
Company, Illinois Central Railroad Company, Atlantic 
Coast Line Railroad Company, and St. Louis Southwestern 
Railway Company hereby answer the complaint and state 
a cross-claim.’ 


1 Hereinafter, the defendants named above aro referred to collectively as 
“the carrier defendants "*: the defendant Louisville & Nashville Railroad Com- 
pany ix referred to individually as “the LEN’': the plaintiff Brotherhood of 
Locomotive Engincers, the defendant Brotherhood of Locomotive Firemen and 
Enginemen, and the defendant National Mediation Board are referred to, 
respectively, 28: “the BLE,’ ‘‘the BLF&E,"* and ‘* the NMB.’’ 


36 
ANSWER 


The carrier defendants answer the complaint as follows: 


1. The carrier defendants admit the allegations in the 
third sentence of paragraph 1 of the complaint. The re- 
maining allegations in paragraph 1 of the complaint con- 
stitute conclusions of law to which an answer is not re- 
quired. 


2. The carrier defendants deny that they are engaging 
or will engage in wrongful or unlawful acts in violation 
of the terms or provisions of the Railway Labor Act or 
any other law. To the extent that paragraph 2 of the com- 
plaint alleges the contrary, the carrier defendants deny 
the allegation. The remaining allegations in paragraph 2 
of the complaint constitute conclusions of law to which an 
answer is not required. 


3. The carrier defendants admit the allegations in para- 
graph 3 of the complaint. 


4. The allegations in paragraph 4 of the complaint do 
not relate to the carrier defendants and do not require an 
answer by them. 


5. The allegations in the first sentence of paragraph 5 
of the complaint do not relate to the carrier defendants 
and do not require an answer by them. The carrier de- 
fendants admit the allegations in the second sentence of 
paragraph 5 of the complaint. 


6. The carrier defendants admit the allegations in para- 
graph 6 of the complaint. 


7. The carrier defendants admit and allege that on or 
about November 15, 1965, the defendant BLF&E served 
on each of the carrier defendants, except the defendant 
L&N, a notice which purported to be served pursuant to 
Section 6 of the Railway Labor Act (45 U.S.C. §156). The 
carrier defendants admit and allege that that notice con- 
sisted of three parts identified as “Notice No. 1,” “Notice 
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No. 2,” and “Notice No. 3.” The carrier defendants admit 
that Exhibit A to the complaint is an accurate copy of 
that part of the notice identified as “Notice No. 3.” The 
carrier defendants admit and allege that the said “Notice 
No. 3” requests the establishment of a program for the 
hiring of apprentices who, among other things, would be 
trained to become locomotive engineers and who, upon 
successful completion of the training program, would be 
qualified as and receive seniority as locomotive engineers, 
all as is more fully set out in Exhibit A to the complaint. 
The carrier defendants admit and allege that on or about 
March 25, 1965, the defendant BLF&E served on the de- 
fendant L&N, purportedly pursuant to Section 6 of the 
Railway Labor Act, a notice of a proposal similar to that 
made in the said “Notice No. 3.” A copy of the notice 
served on the defendant LEN is attached hereto as Ex- 
hibit 1. The carrier defendants admit and allege that they 
understand the defendant BLF&E, through the aforesaid 


notices, to assert that it be recognized as the bargaining 
representative of the apprentices who would be hired under 
its proposals, if agreed to by the carriers, and to assert 
that it has the exclusive right under the Railway Labor 
Act to bargain with the carrier defendants about the train- 
ing program proposed in the said notices. 


8. The carrier defendants admit the allegations in the 
first sentence of paragraph S of the complaint. The carrier 
defendants admit that on or about November 17, 1965, they 
received a copy of the letter attached to the complaint as 
Exhibit B and refer the Court to the said Exhibit B for 
the contents of that letter, which contents are summarized 
in the second sentence of paragraph S of the complaint. 
The carrier defendants are without knowledge as to when 
the plaintiff BLE beeame cognizant of the purported See- 
tion 6 notices served by the defendant BLF&F. 

9. The carrier defendants admit that that aspect of the 
notice dated November 15, 1965, identified as “Notice 
No. 3,” served by the defendant BLF&E on the carrier 


defendants, except the defendant L&N, on or about No- 
vember 15, 1965, purports on its face to propose the estab- 
ishment of an apprentice training program for “locomotive 
enginemen,” and purports to constitute a notification to the 
earrier defendants that the defendant BLF&E desires to 
represent and bargain for a eraft of “locomotive engine- 
men.” The carrier defendants admit that a craft of “locomo- 
tive enginemen” is not now in being and never has existed, 
insofar as they are aware, and that there are separate crafts 
of “locomotive engineers” and “locomotive firemen.” The 
carrier defendants respectfully refer the Court to Exhibit A 
to the complaint for the contents of the said “Notice No. 3,” 
which contents are summarized in the third, fourth, and 
fifth sentences of paragraph 9 of the complaint. The carrier 
defendants are without knowledge or information sufficient 
to form a belief as to the truth or falsity of the allegations 
in the sixth sentence of paragraph 9 of the complaint, ex- 
cept that they admit and allege that firemen members of 
the defendant BLF&E, under the terms of the said notice, 
could immediately attain advanced or completed status in 
the proposed apprenticeship training program and that the 
said firemen would be qualified and receive seniority as 
locomotive engineers upon attaining a completed status in 
the proposed apprenticeship training program. The carrier 
defendants are without knowledge or information sufficient 
to formn a belief as to the truth or falsity of the allegations 
in the last sentence of paragraph 9 of the complaint, except 
that they admit and allege that they are required by Sec- 
tion 2 of the Railway Labor Act to “exert every reasonable 
effort to... maintain” existing agreements with the ac- 
credited representative of their employees within a par- 
ticular class or craft and to deal only with the designated 
representative thereof, and they further admit and allege 
that there is a dispute between the plaintiff BLE and the 
defendant BLF&E as to which organization has jurisdic- 
tion to bargain with the carrier defendants about the sub- 
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ject matter of the said “Notice No. 3 
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10. The carrier defendants admit that the defendant 
BLF&E has been recognized or certified as the bargaining 
representative for the craft of locomotive firemen employed 
by the carrier defendants, that the defendant BLF&E has 
not been recognized or certified as the bargaining repre- 
sentative of the craft of locomotive engineers employed 
by the carrier defendants, and that the plaintiff BLE has 
been recognized or certified as the representative of the 
eraft of locomotive engineers employed by the carrier de- 
fendants. The carrier defendants are without knowledge 
or information sufficient to form a belief as to the truth 
or falsity of the remaining allegations in paragraph 10 of 
the complaint, except that they admit and allege that there 
is a dispute between the plaintiff BLE and the defendant 
BLF&E as to which organization has jurisdiction to bar- 
gain with the carrier defendants about the subject matter 
of the notices served by the defendant BLF&E as admitted 
and alleged in paragraph 7 above. 


11. Subject to the admissions and allegations in para- 
graph 7 above concerning the service of the said notices, 
the carrier defendants admit the allegations in paragraph 
11 of the complaint. 


12. The carrier defendants admit that the Carriers’ Con- 
ference Committees and the National Railway Labor Con- 
ference, as representatives of the carrier defendants and 
other carriers, filed the application described in the first 
sentence of paragraph 12 of the complaint with the de- 
fendant NMB under Section 5, First, of the Railway Labor 
Act, on or about June 6, 1966, and respectfully refer the 
Court to the said application for its contents. The carrier 
defendants admit the allegations in the second sentence 
of paragraph 12 of the complaint. The carrier defendants 
respectfully refer the Court to the written statements of 
its position submitted by the plaintiff BLE to the defendant 
NMB for the contents thereof, which contents are sum- 
marized in the last sentence of paragraph 12 of the com- 
plaint. 
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13. A copy of the determination by the defendant NMB, 
issued on or about June 21, 1966, referred to in paragraph 
13 of the complaint, is attached hereto as Exhibit 3. The 
carrier defendants respectfully refer the Court to the said 
Exhibit 3 for its contents. which are summarized in para- 
graph 13 of the complaint. 


14. The carrier defendants admit that the defendant 
BLF&E has questioned the jurisdiction of the plaintiff 
BLE to represent apprentice locomotive engineers on the 
defendant L&N pursuant to an agreement, dated April 28, 
1966, between the plaintiff BLE and the defendant L&N 
relative to that subject. admit that the defendant NMB 
assigned a mediator with respect to the Section 6 notice 
served upon the defendant L&N by the defendant BLF&E 
on or about March 25, 1966 (see paragraph 7 above), and 
are without knowledge or information sufficient to form a 
belief as to the truth or falsity of the remaining allega- 
tions in the first nine lines (through the words “March 
25, 1966,”) of paragraph 14 of the complaint. The carrier 
defendants admit the remaining allegations in paragraph 
14 of the complaint. 


15. The carrier defendants admit that counsel for the 
Carriers’ Conference Committees and the National Rail- 
way Labor Conference, as representatives of the carrier 
defendants and other carriers, requested a hearing by the 
defendant NMB for clarification of its letter of June 21, 
1966 (Exhibit 3 hereto). A copy of the letter from the NMB 
in response to that request is attached hereto as Exhibit 4, 
and the Court is respectfully referred to the said Exhibit 4 
for the contents of that response, which are summarized 
in the first sentence of paragraph 15 of the complaint. The 
carrier defendants admit that Exhibit FE to the complaint 
is a copy of a letter dated July 22, 1966, from the defendant 
NMB to the plaintiff BLE, and respectfully refer the Court 
to the said Exhibit F for the contents of that letter which 
are summarized in the second, third and fourth sentences 
of paragraph 15 of the complaint. 
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16. The carrier defendants admit that, on or about July 
22, 1966, the defendant NMB informed the defendant 
BLF&E, the defendant L&N, and the defendant Southern 
Pacific Company, or their representatives, that Board 
Member Leverett Edwards was prepared to meet with 
representatives of the National Railway Labor Conference 
and of the defendant BLF&F, in the offices of the defendant 
NMB on August 4, 1966, at 2:00 P.M., for the purpose of 
conducting meaningful mediation conferences in NMB 
Cases A-7816 and A-7829, Sub 1 and Sub 2, relating to 
the notices served by the defendant BLF&E on the said 
carrier defendants, as admitted and alleged in paragraph 7 
above. The carrier defendants otherwise deny the allega- 
tions in paragraph 16 of the complaint. 


17. The carrier defendants are without knowledge or in- 
formation sufficient to form a belief as to the truth or 
falsity of the allegations in the first sentence of paragraph 
17 of the complaint as to the plaintiff BLE’s reason for 


filing the application referred to in the said paragraph 17, 
except that the said defendants reiterate their admissions 
in paragraph 16 above concerning the mediation con- 
ferences scheduled by the defendants NMB, admit and 
allege that representatives of the defendant Southern Pa- 
cific Company and of the defendant L&N attended a con- 
ference with representatives of the defendant NMB on 
August 4, 1966, deny that representatives of the defendants 
Southern Pacific Company and L&N were requested either 
to meet or negotiate with representatives of the defendant 
BLF&E in said conference, and allege that the representa- 
tives of the said defendants neither met nor negotiated 
with representatives of the defendant BLF&E in said con- 
ference. The carrier defendants admit the remaining allega- 
tions in paragraph 17 of the complaint. 


18. The carrier defendants admit the allegations in para- 
graph 18 of the complaint. 


19. The carrier defendants admit the allegations in para- 
graph 19 of the complaint. 
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20. The carrier defendants admit the allegations in the 
first two sentences of paragraph 20 of the complaint. The 
carrier defendants admit and allege that representatives 
of the defendant LK&N and of the defendant Southern Pa- 
cifie Company attended a mediation session with repre- 
sentatives of the defendant NMB on August 4, 1966, as 
admitted and alleged in paragraph 17 above, and other- 
wise are without knowledge or information sufficient to 
form a belief as to the truth or falsity of the allegations 
in the last sentence of paragraph 20 of the complaint. 


21. The carrier defendants are without knowledge or 
information sufficient to form a belief as to the truth or 
falsity of the allegations in paragraph 21 of the complaint 
concerning future actions of the defendant BLF&E and 
the defendant NMB. The carrier defendants allege, how- 
ever, that the defendant BLF&E contends that the said 
carriers are required by the Railway Labor Act to nego- 
tiate with the defendant BLF&E upon the merits of the 


notices served upon the said carriers by the defendant 
BLF&E, as admitted and alleged in paragraph 7 above, 
that the defendant BLF&F has applied for the services of 
the defendant NMB with respect to the said notices, and 
that the plaintiff BLE contends that the carrier defendants 
will violate the Railway Labor Act if they negotiate with 
the defendant BLF&E upon the merits of said notices. 


22. The allegations in paragraph 22 of the complaint are 
conclusions of law to which an answer is not required. The 
carrier defendants deny, however, that they have violated 
any provision of the Railway Labor Act, but admit and 
allege that the dispute between the plaintiff BLE and the 
defendant BLF&E has placed the carrier defendants in a 
position in which they may unwittingly violate the Railway 
Labor Act unless that dispute is resolved by the courts or 
by the defendant NMB. In this regard, the carrier de- 
fendants allege that they recognize their obligation under 
the Railway Labor Act to treat only with the authorized 
representative of a class or craft of their employees with 
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respect to the rates of pay, rules, and working conditions 
of such employees. But the carrier defendants cannot on 
their own make a determination binding in law whether 
the plaintiff BLE, as it contends, or the defendant BLF&FE, 
as it contends, is the proper bargaining representative with 
respect to the subject of the notices served upon the carrier 
defendants by the defendant BLF&E, as admitted and 
alleged in paragraph 7 above. Any final determination of 
the dispute between the plaintiff BLE and the defendant 
BLF&E must be made by the courts or by the defendant 
NMB. In the absence of such a determination, the carrier 
defendants might be found to have violated the Railway 
Labor Act by either bargaining or refusing to bargain with 
the BLF&E upon the merits of the said notices, depending 
upon what determination may eventually be made as to 
the proper bargaining representative. The earrier defend- 
ants further allege that they cannot and should not be re- 
quired to bargain with the BLF&E about the merits of the 


said notices until that dispute, and other issues concerning 
the validity of the said notices, have been determined by 
the courts or by the defendant NMB. 


93. The premise of the allegations in paragraph 23 of 


the complaint is that the plantiff BLE is correct in its 
claim that the notices served by the defendant BLF&E, 
as admitted and alleged in paragraph 7 above, invade and 
infringe upon the plaintiff BLE’s representation of the 
craft of locomotive engineers, and as such is in part a con- 
clusion of law which the carrier defendants are not re- 
quired to answer. If the plaintiff BLE is correct in its 
claim, the carrier defendants admit that irreparable dam- 
age to the plaintiff BLE and perhaps also to the public 
will result unless the defendant NMB and the defendant 
BLES&E are enjoined as prayed in the complaint. The ear- 
rier defendants allege, in addition, that they may be sub- 
jected to strikes and other self help by the plaintiff BLE 
or the defendant BLF&E, or both, with a consequent inter- 
ruption of essential services by the carrier defendants to 
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the great and irreparable injury of the carrier defendants 
and the public, unless the dispute between the plaintiff BLE 
and the defendant BLF&E is resolved by the courts or by 
the defendant NMB. 


Wuenrerore, the carrier defendants pray that this Court 
grant or deny relief according to the requirements of law. 


CROSS-CLAIM AGAINST THE BROTHERHOOD OF 
LOCOMOTIVE FIREMEN AND ENGINEMEN 


The carrier defendants cross-claim against the defendant 
BLF&E for a declaratory judgment and injunctive relief as 
follows: 


24. This cross-claim arises under the Railway Labor Act, 
44 Stat. 577 (1926), as amended, 45 U.S.C. §§151-160, and 
the Declaratory Judgments Act, 28 U.S.C. §§2201, 2202. 
The matter in controversy, exclusive of interest and costs, 
exceeds the sum or value of ten thousand dollars. This 


Court has jurisdiction of the cross-claim under 28 U.S.C. 
£41331, 1337 and Fed. R. Civ. P. 13. 


25. Each of the carrier defendants is either a corpora- 
tion or an unincorporated association which engages in the 
transportation of freight or passengers by rail in interstate 
commerce and is a “carrier” within the meaning of the 
Railway Labor Act. 


26. The BLF&E is an unincorporated association and a 
labor organization which represents employees of each of 
the carrier defendants with respect to certain matters to 
which the Railway Labor Act relates. 


27. On or about March 25, 1965, the BLF&E served upon 
the L&N a notice which purported to be a notice of proposed 
changes in existing agreements affecting rates of pay, rules, 
and working conditions pursuant to Section 6 of the Rail- 
way Labor Act. This notice is hereinafter referred to as 
“the LEN Notice.” A copy of the “L&N Notice” is annexed 
hereto as Exhibit 1. 
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28. On or about November 15, 1965, the BLF&E served 
upon each of the carrier defendants a notice which pur- 
ported to be a notice of proposed changes in existing agree- 
ments affecting rates of pay, rules, and working conditions 
pursuant to Section 6 of the Railway Labor Act. As served 
on most of the carrier defendants, the notice consisted of 
three parts identified as “Notice No. 1,” “Notice No. 2,” and 
“Notice No. 3.” An example of the notice is annexed hereto 
as Exhibit 2. All of the carrier defendants except the LEN 
were served with that part of the notice identified as 
“Notice No. 3.” The L&N was served with those parts of 
the notice identified as “Notice No. 1” and “Notice No. 2.” 


29. The Brotherhood of Locomotive Engineers (herein- 
after referred to as “the BLE”) is the duly recognized or 
certified representative of the class or craft of locomotive 
engineers on each of the carrier defendants. The carrier 
defendants, therefore, are required by the Railway Labor 
Act to bargain exclusively with the BLE about the rates of 


pay, rules, and working conditions of employees within the 
class or craft of locomotive engineers. On numerous occa- 
sions since the service of the “L&N Notice” and “Notice 
No. 3,” the BLE has asserted and the BLE does now assert 
that apprentices training to qualify and receive seniority as 
locomotive engineers are within the class or craft of loco- 
motive engineers; that the “L&N Notice” and “Notice No. 3” 
relate to the rates of pay, rules and working conditions of 
apprentices training to qualify and receive seniority as 
locomotive engineers; that the “L&N Notice” and “Notice 
No. 3,” therefore, infringe upon the jurisdiction of the BLE 
as the representative of the class or craft of locomotive 
engineers; and that the carrier defendants will violate the 
Railway Labor Act if they bargain or agree with the 
BLF&E upon the merits of the proposals made in the 
“L&N Notice” and “Notice No. 3.” 

30. The BLF&E is the duly recognized or certified rep- 
resentative of the class or craft of locomotive firemen on 
each of the carrier defendants. The earrier defendants, 
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therefore. are required by the Railway Labor Act to bar- 
gain exclusively with the BLF&E about the rates of pay, 
ules, and working conditions of employees within the class 
or craft of locomotive firemen. On numerous occasions 
since the service of the “L&N Notice” and “Notice No. 3,” 
the BLF&E has asserted and the BLF&E does now assert 
that the apprentices to be hired and trained under the pro- 
gram proposed in the “LEN Notice” and “Notice No. 3” 
would be within the class or craft of locomotive firemen; 
that the “LEN Notice” and “Notice No. 3” relate to the rates 
of pay, rules and working conditions of the class or eraft 
of locomotive firemen: and that the carrier defendants will 
violate the Railway Labor Act if they refuse to bargain 
with the BLF&E upon the merits of the proposals made in 
the “LEN Notice” and “Notice No. 3.” 


31. The BLF&E denies the assertions of the BLE as 
alleged in paragraph 29 above, and the BLE denies the 
assertions of the BLF&E as alleged in paragraph 30 above. 


32. On June 6, 1966, the carrier defendants and other car- 
riers, by and through the National Railway Labor Con- 
ference and the Carriers’ Conference Committees as their 
representatives, applied to the NMP for its mediation serv- 
jees under Section 5, First, of the Railway Labor Act in an 
effort to resolve the dispute between the BLE and the 
BLF&E alleged in paragraphs 29-31 above. On June 21, 
1966, the NMB dismissed the said application because “the 
qnestion as posed involves a question of representation” 
and “[s]uch issues are resolved under Section 2, Ninth, of 
the Railway Labor Act,” as is more fully set out in Exhibit 
3 hereto. 

33. On July 1, 1966, the BLE applied to the NMB under 
Section 2, Ninth, of the Railway Labor Act to resolve the 
dispute between the BLE and the BLF&E alleged in para- 
graphs 29-31 above with respect to the L&N. On July 22, 
1966, the NMB dismissed the BLE’s application because : 

“Section 2, Ninth, of the Act quoted above authorizes 
this Board to investigate a dispute to determine the 
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representative of the employees, but under this section 
of the law, the Board has no authority to decide a 
jurisdictional dispute as such. 


“Review of the contentions of all concerned indicates 
that the dispute, if any exists, is not a representation 
dispute; but may involve an issue as to the right of the 
employees of one craft or class to do the work that is 
alleged to be that commonly done by employees of 
another craft or class. Procedures other than those 
outlined in Section 2, Ninth, of the Railway Labor Act 
are available to settle such disputes.” 


34. Upon information and belief, the carrier defendants 
allege that it is the position of the NMB that the dispute 
between the BLE and the BLF&E alleged in paragraphs 
99-31 above should be resolved by the courts rather than 
by the NMB. 


35. Upon information and belief, the carrier defendants 
allege that if the dispute between the BLE and the BLF&E 
alleged in paragraphs 29-31 above is not resolved by the 
courts or by the NMB, and the carrier defendants refuse to 
bargain with the BLF&E upon the merits of the proposals 
contained in the “L&N Notice” and “Notice No. 3,” the car- 
riers will be subjected to multiple civil litigation brought 
by the BLF&E for the purpose of enforcing its views as to 
the requirements of the Railway Labor Act as alleged in 
paragraph 30 above and to economic pressures by the 
BLFS&E, including strikes and work stoppages, intended to 
compel the carrier defendants to comply with those views 
and to bargain and agree with the BLF&E upon the sub- 
ject matter of the said notices. 


36. The carrier defendants have no obligation to negoti- 
ate, participate in mediation, or otherwise bargain with the 
BLF&E with respect to the subject matter of the “LEN 
Notice” or “Notice No. 3” until such time as the dispute 
between the BLE and the BLF&E alleged in paragraphs 
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29-31 above is authoritatively resolved by the courts or 
the NMB. 


37. For the reasons alleged above, there exists an actual 
case or controversy between the parties. 


38. If not restrained or enjoined, the illegal strikes and 
work stoppages alleged in paragraph 35 above, and the 
threats thereof, would cause great and irreparable injuries 
to the carrier defendants and to the public. The carrier 
defendants would be deprived of millions of dollars in 
operating revenues, would be unable to maintain their prop- 
erties and use their tracks, equipment, and other physical 
properties in which they have substantial investments, 
would lose permanently to competing forms of transporta- 
tion much business and revenue, and would be unable to 
fulfill their obligations under the Interstate Commerce Act. 
Many thousands of employees of the carrier defendants 
would be deprived of their positions and earnings for the 
duration of the strikes or longer. Such strikes and work 
stoppages would paralyze the rail transportation system 
in large parts of the country, to the detriment of the na- 
tional defense, including the support of our armed forces 
in Viet Nam, and would greatly interfere with the trans- 
portation in interstate commerce of passengers, mail, 
freight and express lading (including Government mail 
and express, military personnel, and material), and food 
and other lading essential to the public health and safety. 


Wuererore, the carrier defendants pray that the Court 
(1) adjndge and declare that the carrier defendants are not 
required to negotiate, participate in mediation, or otherwise 
bargain with the BLF&E with respect to the subject matter 
of the “LEN Notice” and “Notice No. 3” until such time as 
the dispute between the BLE and the BLF&E as to which 
organization has jurisdiction to bargain with the carrier 
defendants in the premises is settled by the courts or by the 
NMB; (2) enjoin the BLF&E during the pendency of these 
proceedings and permanently thereafter from calling or 


49 


engaging in any strikes or work stoppages or taking any 
other action against the carrier defendants with respect 
to the matters involved in the “L&N Notice” and “Notice 
No. 3” pending a final determination by either the courts 
or the NMB of the dispute between the BLE and the 
BLF&E; (3) if the Court should conclude that it has juris- 
diction to resolve the dispute between the BLE and the 
BLF&E, adjudge and declare whether the BLF&E has ju- 
risdiction to bargain with the carrier defendants about the 
subject matter of the “L&N Notice” and “Notice No. 3”; 
(4) if it be determined that the subject matter of the said 
notices is not within the jurisdiction of the BLF&E as the 
representative of the class or craft of locomotive firemen 
upon the carrier defendants, enjoin the BLF&E from calling 
or engaging in any strikes or work stoppages or taking any 
other action against the carrier defendants with respect 
to the matters involved in the said notices; or (5) if the 
Court should conclude that the NMB has jurisdiction to 
resolve the dispute between the BLE and the BLF&E, 
enjoin the BLF&E from calling or engaging in any strikes 
or work stoppages or taking any other action against the 
carrier defendants with respect to the matters involved in 
the said notices pending a final determination by the NMB 
of that dispute and thereafter if contrary to the determina- 
tion by the NMB. The carrier defendants further pray that 
the Court grant them their costs and such other and further 
relief as may be necessary or proper. 


Francis M. Sara 

Ricwarp T. Conway 

Davin W. Minter 
Shea and Gardner 
734 Fifteenth Street, NW. 
Washington, D.C. 


James R. WOLFE 
Union Station Building 
Chicago, Illinois 60606 


Attorneys for the Carrier Defendants 


Notice No. 1 
November 15, 1965 
Name of Railroad Official 
Title 
Name of Railroad 


Dear Sir: 
In accordance with the provisions of the Railway Labor 
Act and the agreement or agreements now in effect on the 
Railroad, please 
accept this as formal notice of our desire to change the col- 
lectively bargained agreement governing the employment 
of firemen (helpers) on other than steam power to the 
extent provided in Attachment “A”, attached to and made 
a part hereof, such change to become effective at 12:01 
a.m., March 31, 1966. 


This proposal is made to you, notwithstanding the fact 
that upon the expiration of the Award of Arbitration Board 
282, the collectively bargained agreement with respect to 
employment of firemen (helpers) will be in full force and 
effect. We shall expect that on and after 12:01 a.m., March 
31, 1966, you will comply fully with the collectively bar- 
gained agreement with respect to employment of firemen 
(helpers) on this property, unless another agreement has 
been reached in the meantime. 


Please advise pursuant to Section 6 of the Railway 
Labor Act the time, date and place where conference may 
be held to discuss this notice. 


Very truly yours, 
General Chairman, 


Brotherhood of Locomotive 
Firemen and Engineimen 


Notice No. 1 

Novemser 15, 1965 

ATTracHMENT “A” 
Section A: 


1. Firemen (helpers) taken from the seniority ranks of 
the firemen shall be used on all locomotives in road and 
yard service, except as specifically provided in Section B. 


Section B: 
1. DAYLIGHT YARD JOBS, other than those: 

(a) Engaged in switching passenger cars and equip- 
ment, or 

(b) Engaged in belt line, transfer, interchange or 
industrial work, 

(ec) Which are consistently on duty more than eight 
(8) hours, or 

(d) Whose operations are not confined to an area 
from which other engines operated without fire- 
men (helpers) are excluded during the period the 
job works, or 
On which there is need for an employee on the 
locomotive to relay signals or perform lookout 
functions by reason of such conditions as curva- 
tures of tracks, overhead or other obstructions, 
close clearances, unprotected crossings, dangers 
arising out of mainline movements, hazard to the 
public or railroad employees, or imposition of 
onerous working conditions on the engine or train 
crew. 


. DAYLIGHT BRANCH LINE JOBS, other than 
those where: 


(a) The number of units in the locomotive consist 
exceeds one, or 

(b) The total time on duty may be expected to exceed 
eight (8) hours, 
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(c) The total miles run exceeds one hundred (100), or 


(da) The maximum speed on branch line exceeds 
thirty (30) miles per hour. 


(e) The maximum number of cars in the train may be 
expected to exceed thirty-five (35), or 


(£) The continuous movement of the train or engines 
exceeds two (2) hours without relief, or 


(g) Onerous working conditions would be imposed on 
the members of the engine or train crew if a fire- 
man was not used. 


Secrios C: 
1. Notwithstanding the provisions of Section B, a job 


may be operated with a fireman (helper) only when it be- 
comes necessary to hire a fireman (helper). 


2. A junior fireman (helper) may be required to pro- 
tect jobs in Section B if same is necessary to avoid a 
new hire. 


Secrios D: 


1. The carrier shall hire and place on the firemen’s 
seniority roster sufficient firemen (helpers) to comply with 
the provisions of this agreement. 


Notice No. 2. 
November 15, 1965 
Name of Railroad Official 
Title 
Name of Railroad 


Dear Sir: 


In accordance with the provisions of the Railway Labor 
Act and the agreement or agreements now in effect on the 
Railroad, please accept this 
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as formal notice of our desire to negotiate an agreement 
incorporating the provisions of Attachment “A,” attached 
to and made a part hereof, such agreement to become 
effective at 12:01 a.m. March 31, 1966. 

Please advise pursuant to Section 6 of the Railway Labor 
Act the time, date and place where conference may be held 
to discuss this notice. 


Very truly yours, 


General Chairman, 
Brotherhood of Locomotive 
Firemen and Enginemen 


Notice No. 2 
Novemser 15, 1965 
ATTACHMENT “A” 


Section A: 


Employees whose employment and seniority were ter- 
minated by the application or misapplication of the Award 
of Arbitration Board 282 will, on March 31, 1966, be re- 
called and restored to the seniority roster and employed 
with their original seniority date and used as firemen 
(helpers) in accordance with the agreement in effect on 
March 31, 1966. Employees restored to the seniority roster 
will be considered to have continuous service in the applica- 
tion of the vacation and other agreements. The railroad 
will, on or before March 31, 1966, by registered letter 
notify firemen (helpers) whose employment has been termi- 
nated by the railroad’s application of the Award of Arbi- 
tration Board 282 at their last known address of the res- 
toration of the individual's seniority. Failure of the indi- 
vidual to report for service within thirty (30) days of re- 
ceipt of the registered letter will be considered to be a 
forfeiture of all seniority rights. 
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Sectios B: 


Individuals restored to the seniority roster in the ap- 
plication of Section A hereof shall be reimbursed for any 
monetary loss sustained as result of improper termination. 


Secrios C: 


pr 
for all monetary losses su 
of such seniority rights. 


Secrios D: 


Employees who, as a result of the carrier’s application 
of the Award of Arbitration Board 282, have incurred ex- 
penses such as, but not limited to, travel, lodging and meals 


in being required by the carrier to man assignments oper- 
ating out of other than the point where their residence is 
maintained shall be reimbursed for such expenses. 


Sectios E: 


Employees who have experienced monetary loss as a 
result of sale of their homes by reason of the carrier re- 
quiring such employees to man assignments at points other 
than where their original residence was maintained will be 
reimbursed for the loss incurred. Additionally, such em- 
ployees will be reimbursed for moving expenses. 


Sectios F: 


Employees changing their point of residence as a result 
of the carrier requiring such employees in the application 
of the Award of Arbitration Board 282 to man assignments 
out of points other than where original residence was main- 
tained will be reimbursed for moving expenses. 


Notice No. 3 
NovemBer 15, 1965 


NAME OF RAILROAD OFFICIAL 
TITLE 
NAME OF RAILROAD 


Dear Sir: 
In accordance with the provisions of the Railway Labor 
Act and the agreement or agreements now in effect on the 
Railroad, please accept this as formal 
notice of our di ment incorporat- 
ing the provisions of and made 


a part hereof, such agre 
a.m., March 31, 1966. 


Please advise pursuant to Section 6 of the Railway Labor 
‘Act the time, date and place where conference may be held 
to discuss this notice. 


Very truly yours, 


General Chairman, 
Brotherhood of Locomotive 
Firemen and Enginemen 


Notice No. 3 
NoveMBeR 15, 1965 
ArracHMENT “A” 


STANDARDS OF APPRENTICESHIP 
FOR 
LOCOMOTIVE FIREMEN 


Adopted for the Training of Railroad 
Locomotive Enginemen Apprentices 


(Address) 
and the 


Brorsernoop or Locomotive FireMEN AND ENGINEMEN 


DEFINITIONS 
As Used Herein: 
“Company” means the ....---++++++ Railroad Company. 


“Union” means the Brotherhood of Locomotive Firemen 
and Enginemen. 


“Apprentice” means a person who is engaged in learning 
the eraft of Locomotive Engineman. 


“Committe: means the System Joint Apprenticeship 
Committee as established by these Standards of Appren- 
ticeship. 

“Local Committee” means the Joint Apprenticeship Com- 
mittee as established by these Standards of Apprenticeship 
at the local level where apprentices are employed. 

“Registration Agency” means the Bureau of Apprentice- 
ship and Training, United States Department of Labor. 
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A. System Jorst APPRENTICESHIP COMMITTEE 


The administrative body under these Standards shall be 
the System Joint Apprenticeship Committee which shall 
function as herein set forth. The Committee shall consist 
of 4 members, 2 appointed by the company and 2 appointed 
by the Union. Each member of the Committee shall serve 
until replaced by another appointee from his company or 
union. 


The general chairman will represent the Union on the 
System Joint Apprenticeship Committee. 


The System Committee shall elect a Chairman and a See- 
retary and determine time and place of regular meetings. 
When the Chairman is a representative from the Company, 
the Secretary shall be a representative from the Union and 
vice-versa. 


The Chairman and Secretary shall have authority to vote 
on all questions. 

The System Committee shall: 

1. Hear and adjust differences pertaining to the appren- 
ticeship program not resolved locally. In the event of un- 
resolved issues after handling by the System Committee, 
provisions of the Railway Labor Act will be utilized. 

2. Review progress of apprentices by reviewing work 
records of on-the-job and related technical instruction. 

3. Assist in developing arrangements for the Apprentice 
to receive related technical instruction and on-the-job train- 
ing. 

4. Be the authority to certify that an Apprentice has 
completed his term of Apprenticeship and request that a 
Certificate of Completion of Apprenticeship be issued by 
the Registration Agency. 


5. Maintain such records as are deemed necessary. 


6. Be responsible for the successful operation of the 
Apprenticeship Program. 
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7. Provide for registration of the Apprenticeship pro- 
zram and the Apprentices with the Registration Agency. 


B. Locat Jornt APPRENTICESHIP COMMITTEES 

The Local Joint Apprenticeship Committee for each 
seniority district shall be composed of a representative 
from the Union (Local Chairman) and a designated Com- 
pany representative. The Local Committee shall: 

1. Coordinate training program on each seniority district. 

2. Recommend improvements in training program. 


3. Hear and adjust differences pertaining to the Appren- 
ip Program. Unresolved issues are to be referred to 
e System Joint Apprenticeship Committee for handling. 


4. Review progress of each apprentice in the seniority 
district as to related technical instruction and the on-the- 
job training. 


5. Process copy of Apprenticeship Agreements to System 
Joint Apprenticeship Committee. 


Nore: To insure uniform and coordinated training pro- 
gram, all changes in the content and administration of the 
program are to be handled by the System Joint Apprentice- 
ship Committee. 


C. QuALIFICATIONS AND SELECTION FoR APPRENTICESHIP 


Apprenticeship applicants must be able to meet the fol- 
lowing requirements : 


1. High school graduate or High School Equivalency 
Certificate. 

2. Not less than 18 years of age and not over 27 years of 
age. (Exceptions may be made for the maximum age limit 


for applicants with previous engine service experience). 


3. The use of application forms, aptitude tests, oral inter- 
views, school records and previous work records will all 
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be used in determining the qualifications of applicants for 
selection. The best qualified applicant will be chosen with- 
out regard to race, creed, color, sex, national origin or 
physical handicap, providing applicant meets all the re- 
quired qualifications as stipulated by the Company. Selec- 
tion will be on the basis of qualification alone and this pro- 
gram will be completely non-discriminatory. 


4. Applicants will be required to pass mental and physical 
examinations, as well as mechanical aptitude tests as re- 
quired by Company regulations. 


5. Information regarding apprenticeship opportunities 
shall be publicly disseminated. Local state employment 
service offices. as well as schools, may be utilized to effect 
this dissemination, as will other media. 


6. As apprentice openings occur, candidate applications 
will be recorded and applicants may be referred to agencies 
for aptitude testing and grading. 


Applicants achieving qualifying seores will be inter- 
viewed by the Company as to educational background, work 
attitude, personal responsibility, physical condition and 
other factors. 


Qualified applicants will be rated and selection for open- 
ings shall be from the results of testings and interviews. 
The highest-rated or most qualified applicant shall be 
selected for the opening. 


Records of the selection process shall be kept for two 
years. 


7. Engine service employees, presently employed, may be 
placed under the apprenticeship program as apprentices. 
When presently employed applicants are selected, the selec- 
tion shall be completely on a non-discriminatory basis. Em- 
ployment of those presently employed was made on a com- 
pletely non-diseriminatory basis. 
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S. A basis for grading of applicants will be used to deter- 
mine best qualified applicant, based on the following table, 
and selection shall be made in descending order of ranking. 


Maximum Minimum 


20 10 

3s 15 15 

4 $ 15 10 
Oral Interview 20 10 
Work Experience 20 10 
Veteran Preference 5 0 
References 5 5 


Total 100 points 60 points 


NOTE: Mini . requirement for qualification under the scoring 
system of the abo able is 60 points. Also note that the same points 
aximum on physical fitness, this due to 
eal requ mts necessary for engine service em- 
of the responsibility involved handling expensive 

equipment, human lives and shipments. 


D. Terst or APPRENTICESHIP 


1. The term of apprenticeship shall he not less than three 
(3) vears (36) months. 


2. When the apprentice has had previous experience in 
the craft, the System Joint Apprenticeship Committee may 
evaluate such experience and recommend credit toward the 
term of apprenticeship and he shall be placed at the proper 
level on the pay scale according to the length of credit 
given. 


3. (a) First Period (Nine Months) 


Upon completion of the first period of apprenticeship, the 
apprentice will be given a written examination as prepared 
by the Company and approved by the Union. This examina- 
tion will cover Company transportation rules, as well as 
related technical instruction, hostling of locomotives and 
general operating procedures required of apprentice loco- 
motive enginemen. 

An apprentice failing to pass the examination shall be 
given a second opportunity to pass within three months. 
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An apprentice failing to pass the examination the second 
time shall automatically be dismissed from the program 
and employment status terminated. 


An apprentice upon having successfully passed the exami- 
nation shall advance to the second period of the apprentice- 
ship term. 


(b) Second Period (Nine Months) 


Upon completion of the second period, the apprentice 
will be given a written and oral examination prepared by 
the Company and approved by the Union, covering subjects 
given during the period both on-the-job and in related in- 
struction classes. This examination will also include review 
of transportation and safety rules as designated by the 
Company and approved by the Union. 


Apprentice failing to pass this examination shall be given 
another opportunity to pass the examination within three 
months. An apprentice failing the examination the second 
time shall be dismissed from the program and his employ- 
ment status terminated. 


The apprentice upon having successfully passed the 
examination shall advance to the third period of the ap- 
prenticeship term. 


(c) Third Period (Eighteen Months) 


Upon completion of the third period, the apprentice will 
be given a final examination prepared by the Company and 
approved by the Union. This examination will cover all 
previous subjects during the apprenticeship term inelnding 
related technical instruetion and on-the-job training. Such 
examination will include questions on air brakes, locomotive 
machinery, electricity, safety rules and operating rules. 


An apprentice failing to pass this final examination will 
be given a second examination within three months. Failing 
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the second examination he will be given a third examination 
within three months in the presence of his representative if 
he so desires. Failing to satisfactorily pass the third exami- 
nation the apprentice will have his employment status with 
the Company terminated. 


4. No apprentice shall be deprived of employment rights 
on account of failure to take examinations because of ill- 
ness, authorized absence or requirements of the railroad’s 
service. provided that the apprentice shall, within ten days 
of return to service or relief from service, make written 
request for examination. 


FE. Creprr ror Previovs EXPertENCE 


Apprentices who have been awarded credit for previous 
experience shall be paid, upon entrance, the wage rate for 
the period to which such credit advances them. 


F. Ratio 


The ratio of apprentices to Locomotive Enginemen shall 
be subject to the requirements of the needs of the Company 
in relationship to the current bargaining contract. 


An apprentice will be given a seniority date which will 
coincide with the date his application is accepted as an 
apprentice by the carrier with the understanding that 
seniority date will be retained as long as he passes the re- 
qnired examinations. 


Appeals concerning seniority date shall be in writing to 
the designatel company official and the general chairman, 
such appeal to be made within sixty (60) days following 
date apprentice is notified of standing on seniority roster. 


Apprentices shall be allowed to exercise their seniority 
with the understanding that in so doing they will meet the 
requirements set forth in this training program relative to 
their gaining experience in various classes of service. 
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G. WaceEs 


Wages paid apprentices shall be shown in the Appendices 
of these Standards. Any change of wage scale made in the 
current bargaining agreement shall automatically be re- 
flected in the wage scale of the apprenticeship program. 


H. Hours or Work 


The work day for an apprentice shall be the same as that 
of the engineer and/or fireman with whom he is working 
and subject to the rules of the current bargaining contract. 


An apprentice shall be under the supervision of a compe- 
tent engineer and/or fireman or supervisor at all times. 


J. Retatep [xstRUcTION 


1. Each apprentice shall attend instructional sessions on 
related technical subjects for approximately 144 hours per 
year during each year of the apprenticeship. 


2. The Company shall furnish each apprentice locomotive 
manuals, related texts and supplies in order that the Ap- 
prentice may acquire technical information to aid him in 
passing examinations at the end of each period of the term 
of apprenticeship. 


3. The apprentice will be given classroom instruction on 
all phases of engine service work requirements, including 
basic principles of electricity. diesel-electric locomotive 
principles, trouble shooting on locomotives, company safety 
rules and regulations, company operating rules and regula- 
tions, steam generator equipment operation and air brake 
systems. 


J. Work Processes 


During the apprenticeship, the apprentice shall receive 
such instruction and experience in all branches of the craft 
as is necessary to develop a practical and versatile locomo- 
tive engineman, versed in the theory and practice of the 
craft. (See Appendices) 
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K. Exanmyation of APPRENTICES 


As previously noted, an examination is to be given the 
apprentice at the completion of each period in order for the 
apprentice to progress to the next period of the term of 
apprenticeship. 


As outlined, in the event the apprentice fails to success- 
fully pass the examination, he shall automatically be dis- 
missed from the program and his employment status termi- 
nated. 


L. Scrervision oF APPRENTICES 


The Company shall designate a particular person as Sys- 
tem Supervisor of Apprentices. The Company shall also 
designate a particular person as Local Supervisor of Ap- 
prentices wherever a Local Joint Apprenticeship Commit- 
tee is established. These persons shall be responsible for 
carrying out the training program as outlined in these 
Standards. Adequate records of the apprentice’s on-the-job 
training and related technical instruction shall be main- 
tained and submitted to the System or Local Joint Appren- 
ticeship Committee upon request. 


M. Compietios or APPRENTICESHIP 


Upon snecessful completion of the term of apprenticeship, 
the System Joint Apprenticeship Committee shall recom- 
mend to the Registration Agency, in writing, that the ap- 
prentice be issued a Certificate of Completion of Appren- 
ticeship. 


N. Apscstmest or DIFFERENCES 


In the event differences arise regarding the operation of 
the program under these Standards, either party may ap- 
peal to the Local Joint Apprenticeship Committee and then 
to the System Joint Apprenticeship Committee, if neces. 
sary, for the settlement of such differences, 
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In the event the System Joint Apprenticeship Committee 
is unable to resolve a difference arising out of the applica- 
tion of the apprenticeship program under these Standards 
and related bargaining agreements, the provisions of the 
Railway Labor Act shall be utilized. 


O. MonprricaTion oF STANDARDS 


Any modification or change in these Standards shall be 
submitted by the System Joint Apprenticeship Committee 
to the Registration Agency for approval. 


Such modification shall not alter an apprentice agreement 
in force at the time of such change without the consent of 
all parties concerned. 


P. Specrat Provisions 


Nothing in these Standards shall conflict in any way with 
the terms of the bargaining agreement between the Com- 
pany and the Union. 


Where the term “apprentice” appears in this agreement, 
it is synonymous with the term “fireman” as it appears in 
the current agreements between Chesapeake and Ohio Rail- 
way Company and its employees represented by the Broth- 
erhood of Locomotive Firemen and Enginemen. 


All engine service employees hired subsequent to agree- 
ment implementing this apprenticeship program will be 
required to complete the training set forth herein, except 
as provided in D-2. 


Apprentices who have completed this training shall re- 
ecive a seniority date as locomotive engineer in keeping 
with the appropriate provisions of the current agreement 
on the Chesapeake and Ohio Railway Company. 


Q. SaFerr 


Each apprentice shall be provided with initial indoctrina- 
tion and instruction to enable him to perform his work in 
a safe manner. 


Initial indoctrination shall include instruction concerning 
rules and regulations pertinent to Company safety regula- 
tions, reporting of accidents and availability of first-aid 
medical facilities both on the locomotives and at terminal 
points. 

The Company shall at all times exercise reasonable pre- 
caution for the health and safety of the apprentices en- 
gaged in the performance of the work herein described on 
work processes. The Company shall comply with all ap- 
plicable provisions of Federal, State and municipal safety, 
health and sanitation statutes and codes. 


The Company operating through the Apprentice Super- 


visors and/or instructors shall provide training and in- 
struction pertaining to safe work habits to insure that the 
apprentice will be protected against avoidable accidents. 
The apprentices will be instructed in the methods necessary 
to perform all phases of the work in a safe manner. 


R. Coxscirasts 


Consultants will be invited to attend and participate in 
System Joint Apprenticeship Committee meetings with 
voice but no vote on all matters. The Burean of Appren 
ticeship and Training, U. S. Department of Labor, is the 
recognized consulting agency to this program. 
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APPENDIX A 


Craft: Railroad Locomotive Engineman. Term of Ap- 
prenticeship: 3 years. 

Wages: 1st Period—9 Months—80% of Locomotive Fire- 
man’s wages applicable for job assigned. 

2nd Period—9 Months—90% of Locomotive Fireman’s 
wages applicable for job assigned. 

3rd Period—18 Months—100% of Locomotive Fireman’s 
wages applicable for job assigned. 

Apprentices attending classes, completing student trips 


and/or taking examinations will be allowed 80% of the ap- 
plicable daily yard rate based on the 300,000-350.000 Ib. 


locomotive on a five day week basis for each day involved. 
In addition, apprentices will be provided with or reim- 
bursed for transportation, meals and lodging when required 
to leave their home terminal, attending classes, completing 
student trips and/or taking examinations. 


Note: Due to the complexity of the wage scales for Loco- 
motive Engine Service employees, it is impossible to specify 
an exact figure as the wage scales. These will be varving 
daily due to the assignment of the apprentice. When the 
apprentice has successfully completed the term of appren- 
ticeship and has passed the final examination, he then will 
be qualified as a railroad locomotive engineer and will re- 
ceive a seniority date as locomotive engineer in keeping 
with the appropriate provisions of the current agreement. 


6S 


APPENDIX B 
Work Experience: 


During the term of apprenticeship, the apprentice shall 
be given such instruction and experience to develop the 
skills and knowledge necessary for complete mastery of the 
eraft. The training of apprentices shall include the follow- 
ing work units. but not necessarily in the sequence listed. 
It is understood and agreed that the apprentice shall trans- 
fer from one operation to another as soon as his pro- 
ficiency permits him to do so. 


Work Processes Approximate Time 
ee 


Isrttat Perrop 9 Months 


A. During this period, apprentice will make student loco- 
motive fireman trips as observer, as follows: 


One (1) round trip on passenger train locomotive if 
operated on that railroad division. 


One (1) round trip on freight train locomotive. 

Two (2) shifts on vard service locomotive. 

Nore: Above student trips then allows apprentice to per- 
form work in this locomotive classification. 

B. Road Trips—Passenger (if available) 

Road Trips—Freight 

Yard Work at terminals 

C. Hostling Service (This term applies to duties where it 
becomes necessary to move locomotives in and around main- 


tenance shops, depots, vards, ete., where locomotives are 
not attached to railroad cars for train movement.) 


An apprentice will be required to work with an experi- 
enced employee (hostler) until he is sufficiently familiar 
with all details of the track location and duties pertaining 
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to his assignment. When he assumes assignment as hostler, 
he will be under supervision. 


During all of the above work, the apprentice will learn 
duties of the assignment as to train and engine movement, 
reading of signals and train orders, operation and trouble 
shooting on the motive power to which he is assigned. 


Seconp Periop 9 Months 


During this period the apprentice will take assigned 
duties in all classifications of engine service work and will 
devote full time and energy to rules, equipment familiariza- 
tion, and train and engine operation. He will perform all 
duties commonly referred to as Locomotive Fireman duties. 


Exhibit 4 


NATIONAL MEDIATION BOARD 
WASHINGTON, D. c. 20572 
July 22, 1966 
Mr. Francis M. Shea 
Shea and Gardner 
734 Fifteenth Street, NW. 
Washington, D. C. 20005 


Dear Mr. Shea: 


This is in response to your letter of June 29, 1966, written 
on behalf of your clients, the National Railway Labor Con- 
ference, and the Carriers’ Conference Committees, in regard 
to NMB File C-3681. 


File C-3681 pertains to an application filed by the Na- 
tional Railway Labor Conference and the Carriers’ Con- 
ference Committees for the mediation services of this Board 
in regard to Section 6 notices served by the Brotherhood 
of Locomotive Firemen and Enginemen on various carriers 
for a training program. The Board, after consideration of 
the matter, dismissed the application and the interested 
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parties were so advised June 21, 1966, on the basis that the 
request as posed by the application involved a question 
of representation under Section 2, Ninth of the Railway 
Labor Act. 


In your letter of June 29, 1966, you requested a hearing 
with the view of determining whether a clarification of the 
Board's dismissal of June 4, 1966, would be desirable. 


Your letter was exchanged with the organizations inter- 
ested and their views in regard to your request were ob- 
tained. On June 12. 1966, vou submitted further argument 
in support of your request after you had considered Mr. 
Gilbert’s letter of July 5, 1966, and Mr. Heath’s letter 
of July 6, 1966. 


The entire file in regard to this matter was reviewed by 
the Board in Executive Session July 19, 1966. The respec- 
tive positions of the parties and their contentions in sup- 
port thereof, were considered in detail. 


As a result of this review and after full consideration of 
the entire file, the Board concluded that the hearing re- 
quested in your letter of June 29, 1966, should be, and is, 
hereby denied. 


By direction of the NATIONAL MEDIATION BOARD. 


/s/ Thomas A. Tracy 
Executive Secretary 
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[Filed August 29, 1966] 


Answer of Defendant, Brotherhood of Locomotive 
Firemen and Enginemen 
Now comes Defendant, Brotherhood of Locomotive Fire- 
men and Enginemen, hereinafter referred to as “Defend- 
ant” or “BLF&E”, by its attorneys, in answer to the Com- 
plaint, states: 


First Defense 


The Complaint fails to state a claim on which relief 
can be granted. 


Second Defense 


The Court lacks jurisdiction over the subject matter of 
the Complaint. 


(a) No justiciable issue is presented. The Complaint does 
not set forth a ease or controversy within the jurisdiction 
of the Court. 


(b) Neither the Constitution of the United States, the 
Railway Labor Act (45 U.S.C. §§151 ef seg.) nor any 
other statute of the United States confers jurisdiction upon 
the Court to consider or adjudicate the matters set forth in 
the Complaint. 


Third Defe nse 


Defendant BLF&E answers the Complaint as follows, 
the paragraph numbers below corresponding to those in 
the Complaint: 


1. Admits the allegations in the third sentence of para- 
graph 1. The remaining allegations in that paragraph con- 
stitute conclusions of law not requiring an answer. 


2. The allegations of paragraph 2 constitute a charac- 
terization of the Complaint by the Plaintiff and do not 
require an answer. 


-.) 
i- 


3. Admits the allegations of paragraph 3. 


+. Admits that the Defendant National Mediation Board 

is an ageney in the exeeutive branch of the Federal Gov- 

» powers and functions under 

the Railway Labor Act. The remaining allegations of para- 
graph tare conclusions of law not requiring an answer. 


6. Admits the allegations of paragraph 6. 


7. Admits that it served a Notice under and pursuant tu 
Section 6 of the Railway Labor Act: on or about March 25, 
965, upon Defendant Louisville & Nashville Railroad Com- 
p@ny, 2 copy of which is hereto attached as Exhibit ST- As 
on or about April 28, 1965, upon Defendant Southern 
Pacifie Company a copy of which is hereto attached as 
Exhibit “1-B”: and on or about November 15, 1965, upon 
each of the other Defendant Railroads, a copy of which 
is attached to the Complaint as Exhibit “A”, and which 
Defendant BLF&E denies is fairly or accurately summar- 
ized or represented by the allegations of paragraph 7 of 
the Complaint. 


8.Admits the first Sentence of paragraph 8. The remain- 
ing allegations of paragraph 8 attempt to summarize the 
letter of the Plaintiff to the carriers, attached to the Com. 
plaint as Exhibit “B”. In lien of such attempted summary, 
we refer the Court to the text of that letter attached as 
Exhibit “B”. 


9. Denies the allegations of paragraph 9 and states that 
Plaintiff’s attempted summary of the Defendant’s Section 
6 Notice attached to the Complaint as Exhibit “A”, is in. 
complete, inaccurate and misleading, and Defendant refers 
the Court to the full text of the Notice set forth in Exhibit 
wl Wp 
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10. Denies the allegations of paragraph 10. 


11. Admits the allegations of paragraph 11. 


12. Admits the first sentence of paragraph 12. Defendant 
admits the allegation of the second sentence that upon the 
request of the National Mediation Board the Plaintiff and 
the Defendant submitted their respective positions with re- 
gard to the carriers’ said invocation of June 6, 1966. The 
position of the Defendant was set forth in a letter dated 
June 13, 1966, addressed to Mr. T. A. Tracy, Executive 
Secretary, National Mediation Board, Washington, D.C. 
“Tracy” hereinafter), and signed by H. E. Gilbert. Presi- 
dent of the Defendant BLF&E (“Gilbert” hereinafter), the 
text of which reads as follows: 


“This responds to your communications of June §, 
1966, pertaining to our Section 6 Notices concerning 
a training program for firemen-helpers. It is my posi- 
tion that mediation should be commenced promptly 
on the BLF&E notices and that the June 6 application 
for mediation services filed by the National Railway 
Labor Conference and the several carriers’ conference 
committees should be denied and dismissed. 


Attention is called at the outset to Attachment “A” 
to our training notice. It is captioned, you will observe, 
“Standards of Apprenticeship for Locomotive Fire- 
men.” In the section entitled, “Special Provisions,’ in 
Attachment “A”, it is provided that the term “appren- 
tice” is synonymous with the term “firemen” as it ap- 
pears in the current agreements, ete. 


Attachment “A” to training notice proposes a training 
program for locomotive firemen—a program for im- 
proving their skills in preparation for certain exami- 
nations to which they are to be subjected. This orga- 
nization has traditionally represented the craft of loco- 
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motive firemen and is the representative of that eraft 
on the properties where invocation of the Mediation 
Board's services has been made by the BLF&E. Our 
training notice a no reference whatever to a 
training program other than one for locomotive fire- 
men. Stated in another way, our notice relates solely 
toa training program for locomotive firemen—an area 

ubject matter wherein the BLF&E has represented 

20ut challenge, ag ae of firemen since TRY 


Baie of the National Mredieaon Board amend 


dictional dispute can possibly be involved and 
there is no occasion whatever for determination of rep- 
resentatives, since the firemen’s craft is the only craft 
concerned and the BLF&E is the undisputed collective 
bargaining representative of that craft.” 


With respect to the remaining allegations of paragraph 12, 
Defendant states that the Plaintiff was informed in ad- 
vance of the carriers’ intention to make the application of 
June 6, 1966, and without waiting for a request from the 
National Mediation Board to comment on the carriers’ 
application, letters were sent by the Grand Chief Engineer 
of the Plaintiff labor organization, and by counsel for the 
Plaintiff, to the National Mediation Board setting forth 
their position snbstantially as alleged in paragraph 12. 


3. Admits the allegations of the first sentence of para- 
graph 13. It denies the allegations of the second sentence 
of paragraph 13, and refers the Court to the text of the 
letter of June 21, 1966, of the Defendant, National Media- 
tion Board, hereto attached as Exhibit “A”. 


14. Admits that on or about June 30, 1966, the Plaintiff 
sought to invoke the services of the National Mediation 
Board, by telegram, a copy of which is attached to the 
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Complaint as Exhibit “C”, supplemented by letter attached 
to the Complaint as Exhibit “D”. It also admits that a 
Mediator had been assigned by the National Mediation 
Board to institute negotiations between the Defendant and 
the Defendant Railroad. The remaining allegations of para- 
graph 14 are denied. 


15. Admits that the National Mediation Board on July 
22, 1966, acted on a request by the Carriers’ Conference 
Committees for a hearing to determine whether a clarifica- 
tion of the Board’s dismissal of June 21, 1966, was desir- 
able. The Board concluded that the request for a hearing 
by counsel for the Carriers’ Conference Committees, should 
be denied. A copy of the Board’s letter of July 22, 1966, is 
hereto attached as Exhibit “B’’. Defendant admits that on 
the same date, July 22, 1966, the National Mediation Board 
acted on the Plaintiff's attempt to invoke its services by 
telegram dated June 30, 1966, and supplemented by letter 
of July 5, 1966. The Board found that there was no dispute 
within the meaning of Section 2 Ninth of the Act and dis- 
missed the application of the Plaintiff for its services. A 
copy of the letter of the National Mediation Board, setting 
forth the finding and dismissal is attached hereto as Exhibit 
“C”, In the interim between the Defendant's application 
for mediation services of June 30, 1966, and July 22, 1966, 
when the National Mediation Board wrote its letters at- 
tached hereto as Exhibits “B” and “C”, counsel for the 
Carriers’ Conference Committees and representatives of 
the Plaintiff, addressed certain communications to the Na- 
tional Mediation Board. In response to the requests of the 
National Mediation Board the Defendant wrote letters 
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commenting on these communications. The significant cor- 
respondence ineludes the following letters : 


Attached hereto Date 
a3 Exhibit (all 1966) From To 


D June 29 Francis M. Shea, National 
Counsel for Mediation 
Carriers’ Con- Board 
ference Com- 
mittees 
Gilbert Tracy 
Shea National 
Mediation 
Board 
G i Tracy 
(Response to the 
letter of PS. 
Heath dated Jaly 
5, 1966, at- 
tached to the 
Complaint as 
Exhibit ‘*D’’) 
z 


(Response to 
Exhibit ae Sead 


All allegations of said paragraph 15 not expressly admitted 
above, are hereby denied. 


16. Admits the allegations of paragraph 16 that on or 
about July 22, 1966, the Defendant National Mediation 
Board informed the Defendant BLF&F, and the Defendants 
Louisville & Nashville Railroad Company and Southern 
Pacific Company, that the disputes between the Defendant, 
3LF&E, and said Defendant Railroads had been referred 
to a Board member for the purpose of conducting negoti- 
ations and meaningful mediation conferences to begin 
August 4, 1966, at 2:00 P.M. A copy of such communica- 
tion is hereto attached as Exhibit “I”. 


17. Admits that the allegation of paragraph 17 that the 
Plaintiff on or about July 27, 1966, requested the services 
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of the National Mediation Board as set forth in its letter 
attached to the Complaint as Exhibit “F’’. Defendant 
denies all other allegations of said paragraph 17. 


18. Admits the allegations of paragraph 18. 


19. Admits the allegations of paragraph 19 that the 
Defendant National Mediation Board informed the Plain- 
tiff on or about August 1, 1966, of the mediation session 
set for August 4, 1966, in regard to the Defendant BLF&E’s 
Notices with relation to its training program which would 
be held as scheduled. Defendant denies the remaining allega- 
tions of paragraph 19. 


20. Admits the allegations of paragraph 20 that the 
Defendants Louisville & Nashville Railroad Company and 
Southern Pacifie Company, sought to recess the mediation 
scheduled for August 4, 1966, but informed the National 
Mediation Board if mediation was not recessed the said 
Defendants would attend the said mediation conference. 


21. Admits the allegations of paragraph 21, that it will 
negotiate with the Defendant carriers in regard to its 
Notices of November 15, 1965, and that the Defendant 
National Mediation Board should exercise its mediatory 
services under the Railway Labor Act. Defendant further 
states that this action was commenced by the Plaintiff on 
or about August 4, 1966, for the sole purpose of seeking to 
delay and impede the exercise of the Defendant National 
Mediation Board’s mediatory functions under the Railway 
Labor Act. 


22. Denies the allegations of paragraph 22. 


23. Denies the allegations of paragraph 23. 


Fourth Defense 


The Court is without jurisdiction to grant injunctive 
relief against Defendant BLF&E, as prayed for in the 
Complaint, by virtue of the Norris-LaGuardia Act, 29 
U.S.C. $$ 101 et seq. 
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Fifth Defense 


Plaintiff is entitled to no relief against Defendant 
BLF&E in Equity, as prayed for in the Complaint, inas- 
much as Plaintiff comes into Equity and this Court with 
unclean hands. 


Wherefore, Defendant BLFXE prays that the Complaint 
be dismissed. and that it be allowed its costs and such other 
and further relief that may be appropriate in the premises. 


Joseph L. Rauh, Jr. 
Rauh and Silard 

1625 K Street, N.W. 
Washington, D.C. 20006 


Isaac N. Groner 

Cole and Groner 

1730 K Street, N.W. 
Washington, D.C. 20006 


Of Counsel: Attorneys for Defendant, 
Harold C. Heiss Brotherhood of Locomotive 
Heiss, Day and Bennett Firemen and Enginemen 
622 Keith Building 

Cleveland, Ohio 44115 


Alex Elson 

Elson, Lassers & Wolff 
11 South LaSalle Street 
Chicago, Mlinois 


AFFIDAVIT 


Jess L. Shattuck, being first duly sworn on oath, deposes 
and says that he is a Vice President of the Brotherhood of 
Locomotive Firemen and Enginemen and as such has 
knowledge of the facts as set forth in the foregoing 
Answer. He further states that he has read the foregoing 
Answer, that the allegations and facts contained therein 
are true. 


/s/ Jess L. Shattuck 
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Exhibit 1-A 


Louisville, Kentucky 
March 25, 1965 


Mr. W. S. Scholl, 
Director of Personnel, 
Louisville & Nashville Railroad 


Dear Sir: 


In accordance with the provisions of the Railway Labor 
Act, as amended, and existing agreement between the 
Louisville & Nashville Railroad and the Brotherhood of 
Locomotive Firemen and.Enginemen and on behalf of any 
and all employees represented by the Brotherhood of Loco- 
motive Firemen and Enginemen for which the undersigned 
is authorized to act, accept this as an official notice of our 
desire to amend the current agreements to the extent that 
they are in conflict with the implementation of an appren- 


ticeship training, qualification and promotion program 
which is appended hereto as Attachment ‘‘.A’’. 


Please reply to this notice in writing on or before April 
5, 1965, concurring therein or fixing a date within the pro- 
visions of the Railway Labor Act, as amended, when con- 
ferences may be held for the purpose of implementing this 
notice. 


Yours very truly, 


/s/ G@ E. DUNAWAY 
General Chairman, BLF&E 
LE&N District 


/s/ ©. S. DAVIS 
General Chairman, BLF&E 
NC&StL District 
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ATTACHMENT ‘‘A”’ 


APPRENTICESHIP TRAINING, QUALIFICATION 
AND PROMOTION PROGRAM FOR ENGINE 
SERVICE EMPLOYEES 


Men employed in engine service subsequent to the date 
of this agreement will be required to qualify for employ- 
ment and promotion as herein provided. 


1. Student locomotive helper 
2. Locomotive helper trainee 


3. Locomotive helper (qualifying for promotion) 


Article A. Administration. 


Section 1. A joint committee will be established on a 
system level composed of the designated railroad official 
and the general chairman representing the Brotherhood of 


Locomotive Firemen and Enginemen. Duties of the com- 
mittee to be: 


a. Consummate agreement incorporating principles set 
forth herein. 


b. Administer agreement. 


c. Establish contents and schedule of course instruction 
and coordinate on the job training with class instruction. 


d. Hear and decide disputes involving application of the 
training agreement which are not resolved locally. 


e. In the event general chairman and designated carrier 
official are unable to resolve disputes arising out of the 
application or changing of training agreement the provi- 
sions of the Railway Labor Act will be utilized. 


f. Determine progress of student locomotive helpers, 
locomotive helpers trainees and locomotive helper (qualify- 
ing for promotion). 
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Section 2. Local training committee to be composed of 
local chairman and designated carrier official. Duties of 
the local training committee will be to: 


a. Coordinate training program on each seniority district. 
b. Recommend improvements in training program. 


Section 3. To insure uniform and coordinated training 
program all changes in the content or administration to be 
handled by the general chairman and system railroad 
official. 


Article B. Training 


Section 1. Student locomotive helper—six month period 


a. Student locomotive helpers employed will be 18-27 
years of age with a minimum of a high school education. 
Such employees will pass the required mechanical aptitude, 
mental and physical exminations. 


NOTE: The 27 year age limit for student locomotive 
helpers will not apply to applicants with previous 
engine service experience nor will he be required to 
take mechanical aptitude examination if his previous 
engine service experience meets the requirements of 
the joint committee set up in Article A-1. 


b. The carrier shall furnish sufficient locomotive manuals, 
texts, outline of questions, supplies, ete., to aid student 
locomotive helpers in each phase of the apprenticeship train- 
ing, qualification and promotion program. 


ce. Each student locomotive helper shall attend prelimi- 
nary classroom training sessions as designated in training 
agreement (which may include sessions conducted by com- 
panies supplying locomotives to the carrier). 


d. After completing requirements of 1-c, a student loco- 
motive helper will be required to complete a minimum of 
two road trips in passenger service (when operated on 
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the particular division), two road trips in freight service 
and two shifts in yard service with a qualified locomotive 
helper to be eligible to work in these services. 


e. After he has completed the requirements of 1-a, 1-e 
and 1-d, a student locomotive helper will be used to fill 
temporary and permanent vacancies. When so used the 
student lomocotive helper will be paid 80% of the total 
compensation which would have been paid to a locomotive 
helper filling the same assignment. 

f. After student locomotive helper has been in service 
three months he will be required to train for inside and 
outside hostler duties: 


1. The carrier will issue a permit authorizing a hostler 
to instruct a student locomotive helper to qualify as a 
hostler. 


This to include handling engines. 


2. A student locomotive helper will work with a hostler 
until he is sufficiently familiar with the tracks and duties 
pertaining to inside and outside hostlers. 


g. A student locomotive helper attending classes as set 
forth in 1-c, 2-a, 3-c-4, and 3-e, completing student trips 
as set forth in 1-d and 1-f, and/or taking exminations as 
set forth in 1-i, 2-b, 3-f will be allowed 80% of the ap- 
plicable daily yard rate based on the 300,000-350,000 Ib. 
locomotive on a five day week basis for each day involved. 
In addition student locomotive helpers will be provided 
with or reimbursed for transportation, meals and lodging 
when required to leave their home terminal pursuant to 
1-c, 1-i, 2-a, 3-c-4, 3-e and 3-f. 


h. Student locomotive helpers shall be allowed to exer- 
cise their seniority with the understanding that in so doing 
they will meet the requirements set forth in this training 
program relative to their gaining experience in various 
classes of service. 
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i. At the end of the six month period a student locomo- 
tive helper will be given examination prepared by the 
carrier and approved by the general chairman which will 
include transportation rules as well as test pertaining to 
classroom studies, hostling of engines and general operat- 
ing procedures covering information required of him as 
a student locomotive helper. 

1. A locomotive helper trainee completing requirements 
in this section as well as the requirements of 1-f will be 
qualified as hostler. 

j. A student locomotive helper failing to pass the exami- 
nation shall have a second trial within one month. A stu- 
dent locomotive helper failing the second examination shall 
automatically have his employment status with the carrier 
terminated. 

k. Student locomotive helper having successfully passed 
examination will be considered as locomotive helper 
trainee. 

Section 2. Locomotive helpers—trainee—six month 
period. 

a. The locomotive helper trainee will attend intermedi- 


ate courses conducted by companies which supply locomo- 
tives to the carrier. 


The course will include a brief outline of the principle 
of AC and DC electricity, AC and DC generators, circuit 
breakers, care and maintenance of and trouble shooting 
mechanical and electrical systems of diesel locomotives. 


2-b. Locomotive helper trainee after completing the in- 
termediate classroom training as indicated in 2-a will be 
required to satisfactorily pass a written and oral examina- 
tion prepared by the carrier and approved by the general 
chairman which will inelude questions covered by class- 
room work outlined in 2-a. He will be required to review 
transportation and safety rules with official designated by 
the carrier. 
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c. A locomotive helper trainee failing to pass this exami- 
nation shall be given a second examination within two 
months. Failing to pass the second examination he shall 
have his employment status with the carrier terminated. 

d. After successfully passing examination as set forth 
in 1-i locomotive helpers trainees will be paid 90% of the 
total compensation which would have been paid locomotive 
helper filling the same assignment. 

e. Locomotive helper trainee having successfully passed 


examination will be considered a locomotive helper (quali- 
fying for promotion). 


Section 3. Locomotive helper (qualifying for promotion) 
—1 year period. 

a. Locomotive helper after completing training and 
service and examined as prescribed in Sections 1 and 2 
will start advance training qualifying for promotion to 
locomotive engineer under supervision of designated car- 
rier official for a period of twelve months. 


b. After having successfully passed examination required 
in 2-b locomotive helper shall be paid at the applicable 
rate for the assignment involved. 


ce. During the 12 month period: 


1. The locomotive helper will exercise seniority as pre- 
scribed by agreement rules, to gain as much experience as 
possible in all classes of service on all types of locomotives 
on his seniority district. 


2. The carrier will issue the locomotive helper a permit 
of authorization to handle an engine and/or engine and 
train in keeping with his training, capabilities and time 
in service, as directed by the designated carrier official. 


3. The locomotive helper will be furnished a Work Per- 
formance Form to be completed at the end of his trip 
designating type of service and actual time consumed 
handling the engine and/or engine and train. Space will 
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be provided on the Form for the engineer to report prog- 
ress and proficiency. The engineer will sign the form and 
mail to the designated carrier official. 


4. The designated carrier official on the locomotive 
helper’s division of the railroad will conduct a course of 
classroom instruction and on the job training of not less 
than 100 hours in the specific areas of: 


Safety rules and regulations 

Operating rules and regulations 

Machinery 

Steam generating equipment 

Air brake systems, including practical training in ap- 
plication and handling 

Electricity 

New motive power and equipment 


d. Where there is combination road and yard service 
an implementing agreement will be negotiated to insure 
that each locomotive helper will work a minimum of three 
months in road service prior to the end of the twelve 
month period included in this Section 3. 


e. Prior to final examination, as prescribed in the follow- 
ing paragraph f, the locomotive helper will attend an ad- 
vanced course of instruction in advance study of machinery, 
electricity, air brake systems conducted by companies 
which supply locomotives to the carrier. 


f. At the end of this two year training program a loco- 
motive helper will-be given a final examination on air, 
machinery and transportation rules to qualify for promo- 
tion to locomotive Engineer. 


g. A locomotive helper failing to pass this final examina- 
tion will be given a second examination within one month. 
Failing the second examination he will be given a third 
examination within one month in the presence of his repre- 
sentative if he so desires. Failing to satisfactorily pass 
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the third examination the locomotive helper will have his 
employment status with the carrier terminated. 


Article C. Where the term *‘student locomotive helper, 
locomotive helper trainee, or locomotive helper’’ appears 
in this agreement, it is synonymous with the term “fire- 
man” as it appears in the current agreements between 
Louisville and Nashville Railroad and its employees repre- 
sented by the Brotherhood of Locomotive Firemen and 
Enginemen. 


Article D. All engine service employees hired subse- 
quent to agreement implementing this training program 
will be required to complete the training set forth herein 
except as provided in Article G. 


Article E. Locomotive helpers who have completed this 
training shall receive a seniority date as locomotive engi- 
neer in keeping with Article 26, Section 8(a) of the current 
agreement on the Louisville and Nashville Railroad as 
amended. 


Article F. Locomotive helpers presently employed on 
the Louisville and Nashville Railroad who are not pro- 
moted shall be required to complete training outlined in 
Article B, Section 3-c-4, d and e, of this Apprenticeship 
Training, Qualification and Promotion Program prior to 
taking examination for locomotive engineer, except Fire- 
men-Helpers hired prior to 1941 who declined to take ex- 
aminations to qualify for promotion to engineer. 

Article G. Applicant with previous engine service may 
be hired. Such applicant may be placed in service as 
either a student locomotive helper, locomotive helper 
trainee, or locomotive helper (qualifying for promotion) 
commensurate with his previous experience in engine serv- 
ice. His qualifications in this connection shall be decided 
by the joint committee contained in Part A-1 of this train- 
ing program. 


Article H. Engine service employees hired as per Article 
G may take examination for promotion to engineer as out- 
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lined in Article B, Section 3-f and will receive a seniority 
date as outlined in Article E. An applicant hired under 
Part G will not be examined for promotion to engineer, 
out of his turn, unless there are no senior locomotive 
helpers available for promotion. 


Exhibit 1-B 
April 28, 1965 
Mr. C. A. Ball 
Manager of Personnel 
Southern Pacific Company 
San Francisco, California 


Dear Sir: 


In accordance with the provisions of Section 6 of the 
Railway Labor Act, as amended, and Article 60 of the 
Agreement covering firemen, hostlers and hostler helpers, 
between the Southern Pacifie Company (Pacific Lines) and 
the Brotherhood of Locomotive Firemen and Enginemen, 
please accept this as official notice of our desire for a new 
rule which, in some instances, may amend existing sec- 
tions of the current agreement to the extent that they may 
conflict with the implementation of a training, qualification 
and promotion program, details of which are incorporated 
in the documents appended hereto as Attachment ‘‘A’’, this 
proposed program to be made a part of the current agree- 
ment. 


Please reply to this notice to the undersigned in writing 
on or before May 7, 1965, coneurring therein, or fixing a 
date as provided by the Railway Labor Act. as amended, 
when conferences may be held for the purpose of disenss- 
ing the contents of the notice, and reaching agreement 
thereon. 


Yours truly, 


/s/ A. B. MeNABNEY 
General Chairman, BLF&E 


ss 
ATTACHMENT ‘*A”’ 


TRAINING. QUALIFICATION AND PROMOTION 
PROGRAM FOR ENGINE SERVICE EMPLOYEES 


Men sopbosed in engine serv ice oN Y to the date 


locomotive (helper) fireman 
. Locomotive (helper) fireman-trainee 
3. Locomotive (helper) fireman-qualifying for promotion 
Azticte A. Administration 


Section 1. A joint committee will be established on a 
level composed of the designated railroad official 
d the general chairman representing the Brotherhood 

£ Locomotive Firemen and Enginemen. Duties of the 


committee to be: 


a) Consummate agreement incorporating principles set 


forth herei n 


(pb) Administer agreement. 


Establish contents and schedule of course instruction 
and coordinate on-the-job training with class instruction. 
It is cont lated that class instructions will, wherever 
and whenever possible, be conducted in classrooms which 
can be Baas available ane present Federal-State train- 


(d) Hear and decide disputes involving application of 
training agreement which are not resolved locally. 


(e) In the event general chairman and designated car- 
rier official are unable to resolve disputes arising out of the 
application or changing of training agreement, the pro- 
visions of the Railway Labor Act will be utilized. 
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(f) Determine progress of student locomotive (helpers) 
firemen, locomotive (helpers) firemen-trainees and locomo- 
tive (helpers) firemen qualifying for promotion. 


Section 2. Local training committee to be composed of 
local chairman and designated carrier official. Duties of 
the local training committee will be to: 


(a) Coordinate training program on each seniority dis- 
trict. 


(b) Recommend improvements in training program. 


Section 3. To insure uniform and coordinated training 
program all changes in the content or administration to 
be handled by the general chairman and system railroad 
official. 


Articte B. Training 


Section 1. Student locomotive (helper) fireman—six 
month period. 


(a) Student locomotive (helpers) firemen, to be em- 
ployed, must be 18-27 years of age, with a minimum of a 
high school education, or its equivalent. Such men will 
pass the required mechanical aptitude, mental and physical 
examinations. 


NOTE: The 27-year age limit for student locomotive 
(helpers) firemen will not apply to applicants with pre- 
vious engine service experience, nor will they be required 
to take mechanical aptitude examinations, provided their 
previous engine service experience meets the requirements 
of the joint committee as set forth in Article A, Section 1 
of this document. 


(b) A student locomotive (helper) fireman will be given 
a seniority date which will coincide with date his applica- 
tion is initially accepted by the Company. Such seniority 
date will be retained (subject to the provisions of Section 
16, Article 51 of the current agreement between the South- 
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ern Pacific Company (Pacific Lines) and this General Griev- 
ance Committee) as long as the individual participates in 
the training classes and program, and as long as he passes 
the required examinations as set forth in Sections 1(j), 
2(b) and 3(f) of this Article. 


(c) The Company shall furnish to each individual, as a 
part of his equipment, manuals, textbooks, outlines of 
questions. supplies, ete., to enable the student locomotive 
(helper) fireman to study and participate in each phase of 
the training, qualification and promotion program. 


(d) Each student locomotive (helper) fireman shall at- 
tend preliminary classroom training sessions, as more spe- 
cifically designated in the training agreement. (Such 

essions may include classes conducted by companies sup- 
plring locomotives to the Company.) 


(e) After completing the requirements of Section 1(d), 
this Article, a student locomotive (helper) fireman will be 
required to complete a minimum of 4 road trips in territory 
which will provide the most comprehensive learning ex- 
perience for the individual. Territory to be selected by 
the local training committee. Additionally, two shifts in 
daylight yard service, two shifts in afternoon yard service 
and two shifts in night yard service shall be required of 
each student locomotive (helper) fireman. If necessary, or 
if deemed necessary in the opinion of the Local Committee, 
the student locomotive (helper) fireman will make two trips 
in passenger service on his district. Each such trip men- 
tioned, in freight, yard and passenger service, made by 
the student locomotive (helper) fireman, will be made with 
a qualified locomotive (helper) fireman. Each student loco- 
motive (helper) fireman will be rated on his knowledge, 
aptitude, ete., by the qualified locomotive (helper) fireman 
on each of the trips hereinabove specified. 


(f) After the individual hereinabove referred to has 
completed the requirements of Sections 1(a), 1(d) and 1(e), 
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this article, he, the student locomotive (helper) fireman, 
will be used, in turn, and in conformity with his seniority 
to fill temporary vacancies, new runs in freight and yard 
service, in conformity with the applicable provisions of 
the current SP agreement governing firemen. When used 
on such vacancies, new runs, etc., the student locomotive 
(helper) fireman will be paid 80% of the total compensa- 
tion which would have been paid to a locomotive (helper) 
fireman filling the same assignment. 


(g) After a student locomotive (helper) fireman has been 
in service for six months, he will be required to undergo 
training for the position of inside hostler. 


1. The Company will authorize, or by special permit, 
arrange for the student locomotive (helper) fireman to 
qualify as a hostler, including the handling of locomotives, 
under supervision of a qualified hostler. 


2. A student locomotive (helper) fireman will be required 
to work with a hostler until such itme as the individual 
has fully acquainted himself with the duties. responsibili- 
ties and services expected of a hostler. 


3. At the time the student locomotive (helper) fireman 
is learning and qualifying for service as a hostler, he will 
be required to learn the duties and responsibilities of an 
outside hostler helper. 


4. Student locomotive (helpers) firemen will, after under- 
going the necessary qualifying service as outlined above. 
be required to take and pass an examination designed to 
determine the individual's proficiency and knowledge. 

(h) A student locomotive (helper) fireman, attending 
classes as set forth in Sections 1(d), 2(a), 3(¢)-4, and 3(e), 
completing student trips as set forth in Section 1(e) and 
1(g¢), will be allowed 80% of the 5-day yard rate of pay 
applicable to engines on the property weighing 300,000- 
350,000 Ibs. on drivers for each day, or portion of a day 
devoted to such endeavors. The student locomotive 
(helper) fireman, taking examinations covered by the sec- 
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tions hereinabove enumerated, will be allowed 80% of the 
5-day yard rate of pay applicable to engines on the prop- 
erty weighing 300,000-350,000 lbs. on drivers for each day 
or portion of a day devoted to such tasks. 

In addition to the foregoing, student locomotive (helpers) 
firemen will be reimbursed the actual cost of meals and 
lodgings which may be incurred when required to leave 
their home terminal pursuant to Sections 1(d), 1(j), 2(a), 
2(b). 3(e)-4, 3(e) and 3(f). 

Locomotive (helper) fireman qualifying for promotion 
will be compensated for time spent in taking the final pro- 
motional examinations, 3(f), as prescribed in Section 3(b), 
Article 42 of the current SP agreement governing firemen. 


(i) Student locomotive (helpers) firemen shall be al- 
lowed to exercise their seniority, with the understanding 
that in so doing they will be working on runs and assign- 
ments on which they will meet the requirements set forth 


in this training program relative to their gaining experi- 
ence in various classes of service. 


(j) At the end of the six-month period, a student loco- 
motive (helper) fireman will be given an examination which 
will have been prepared by the Company and approved by 
the BLF&E General Chairman, which examination will in- 
clude transportation rules, questions regarding subjects 
covered in the classroom studies, hostling of engines, and 
general operating procedures covering information re- 
quired to be known by a student locomotive (helper) fire- 
man. 

(k) A locomotive (helper) fireman trainee, completing 
requirements in this section, as well as the requirements 
set forth in Section 1(g), will be qualified as a hostler. 

1) A student locomotive (helper) fireman, failing to 
pass the examination shall have a second opportunity to 
undertake the examination within one month. A student 
locomotive (helper), failing the second examination, shall 
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automatically have his employment status with the carrier 
terminated. 


(m) Student locomotive (helper) fireman, having suc- 
cessfully passed the examinations hereinabove referred to, 
shall be considered locomotive (helper) fireman-trainee. 


Section 2. Locomotive (helper) Fireman-Trainee—eight 
month period. 


(a) The locomotive (helper) fireman-trainee will attend 
intermediate courses conducted at suitable locations under 
supervision of a qualified instructor. 


The courses will include fundamental studies of AC/DC 
electricity, study of schematic diagrams of diesel locomo- 
tives, generators, cireuit breakers, care and maintenance 
of a diesel locomotive on the road, as well as “trouble 
shooting” of the mechanical and electrical system of diesel 
locomotives. 


The classes will be of such duration and frequency as 
to fully enable the locomotive (helper) fireman-trainee to 
acquire full basic knowledge of the operation of diesel- 
electric locomotives, or other power if used. 


(b) The locomotive (helper) fireman-trainee, on comple- 
tion of the classroom training set forth in Section 2(a), 
will be required to satisfactorily pass written and oral 
examinations on the subjects covered. (The examination 
to be prepared by the Company and approved by the Gen- 
eral Chairman, BLF&E.) 


The locomotive (helper) fireman-trainee will be required 
to review transportation and safety rules, and such special 
instructions as may be in effect on the district, with the 
officer designated by the Company. 


(c) A locomotive (helper) fireman-trainee, failing to 
pass the examination as set forth in Section 2(b), will be 
afforded an opportunity to take a second examination with- 
in two months. Failure to pass the second examination will 
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cause the individual to have his employment and seniority 
rights with the Company terminated. 

(a) Locomotive (helpers) firemen-trainees, successfully 
passing the examination as set forth in Section 1(j), and 
after the 6th calendar month, will be paid 90% of the total 
compensation which would have, under schedule rules, been 
paid to a locomotive (helper) fireman filling the same as- 
signment. 

(e) A locomotive (helper) fireman-trainee, having suc- 
cessfully passed examinations, and after the expiration 
of S calendar months, will be considered as a locomotive 
(helper) fireman. qualifying for promotion. 

Section 3. Locomotive (helper) Fireman (Qualifying for 
Promotion)—18 month period. 

(a) A locomotive (helper) fireman, after completion of 
the training and service prescribed in Sections 1 and 2, will 
start advanced training under the general supervision and 


jurisdiction of the officer designated by the Company 
for a period of 18 months, and will qualify for promotion 
to the position of locomotive engineer. 


(b) After having successfully passed the examinations 
required under Section 2(b), and after time specified, the 
locomotive (helper) fireman shall be paid the full rate under 
schedule rules for the assignment on which working. 


(c) During the 18 month period: 


(1) The locomotive ( helper) fireman will exercise senior- 
ity as prescribed by agreement rules, to gain as much ex- 
perience as possible in all classes of service on all types 
of locomotives on his seniority district. 

NOTE: The requirements, as to service, set forth in Sec- 
tion 1, Article 42, and Note thereunder of the current SP 
agreement governing firemen, are made a part hereof. 

(2) The carrier will issue the locomotive (helper) fire- 
man a permit of authorization to handle an engine and/or 
engine and train in keeping with his training, capabilities 
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and time in service, as directed by the designated Company 
official. 


(3) The locomotive (helper) fireman will be furnished 
a Work Performance Form to be completed at the end of 
his trip, designating type of service and actual time con- 
sumed handling the engine and/or engine and train. Space 
will be provided on the Form for the Engineer to report 
progress and proficiency. The engineer will sign the form 
and mail to the designated Company official. 


(4) The designated Company official on the locomotive 
(helper’s) fireman’s division of the railroad will conduct 


a course of classroom instruction and on-the-job training 
of not less than 100 hours in the specific areas of: 


Safety rules and regulations 
Operating rules and regulations 


Machinery 

Steam generating equipment 

Air brake systems, including practical training in ap- 
plication and handling 


Electricity 
New motive power and equipment 


(d) Where there is combination road and yard service, 
an implementing agreement will be negotiated to insure 
that each locomotive (helper) fireman will work a minimum 
of 180 trips in road service prior to the end of the 18 month 
period included in this Section 3. 


(e) Prior to final examination, as prescribed in the fol- 
lowing paragraph (f), the locomotive (helper) fireman will 
attend an advanced course of instruction in advanced study 
of machinery, electricity, air brake systems conducted by 
companies which supply locomotives to the Company, or 
in adequate classroom instruction under supervision of a 
qualified instructor. 
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(f) At the end of this three year training program a 
locomotive (helper) fireman will be given a final examina- 
tion on air, machinery and transportation rules to qualify 
for promotion to locomotive engineer. 


(g) A locomotive (helper) fireman, failing to pass this 
final examination will be given a second examination within 
6 months. Failing the second examination, he will be given 
a third examination within 6 months, in the presence of 
his representative, if he so desires. Failing to satisfac- 
torily pass the third examination, the locomotive (helper) 
fireman will have his employment status with the Company 
terminated. 


Articte C. Where the terms ‘‘student locomotive 
(helper) fireman’’, ‘‘locomotive (helper) fireman-trainee”’, 
or ‘‘locomotive (helper) fireman’’ appear in this agreement, 
it is synonymous with the term ‘‘fireman”’ as it appears in 
the current agreement between the Southern Pacific Com- 
pany (Pacific Lines) and its employees represented by the 
Brotherhood of Locomotive Firemen and Enginemen. 


Agticte D. All engine service employees hired subse- 
quent to agreement implementing this training program will 
be required to complete the training set forth herein, ex- 
cept as provided in Article G. 


Azticie E. Locomotive (helpers) firemen who have com- 
pleted this training shall be accorded a seniority date as 
locomotive engineer in keeping with the appropriate pro- 
visions of the current agreement on the Southern Pacific 
Company (Pacific Lines). 


Azticte F. Locomotive (helpers) firemen presently em- 
ployed on the Southern Pacific Company (Pacific Lines) 
who are not promoted shall be required to complete train- 
ing outlined in Article B, Section 3(c)-4, (d) and (e) of this 
Apprenticeship Training, Qualification and Promotion Pro- 
gram prior to taking examination for locomotive engincer. 
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Articte G. Applicant with previous engine service may 
be hired. Such applicant may be placed in service as either 
a student locomotive (helper) fireman, Locomotive (helper) 
fireman-trainee, or locomotive (helper) fireman (qualifying 
for promotion) commensurate with his previous experience 
in engine service. His qualifications in this connection shall 
be decided by the joint committee contained in Article A, 
Section 1 of this training program. Applicant hired under 
this provision of the training agreement will be given a 
seniority date which will coincide with date his application 
is accepted by the carrier with the understanding that his 
seniority date will be retained as long as he passes the re- 
quired examination as set forth in this training program. 


Article H. Engine service employees hired as per 
Article G may take examination for promotion to engineer 
as outlined in Article B, Section 3(f) and will receive a 
seniority date as outlined in Article E. An applicant hired 
under Article G will not be examined for promotion to 
engineer, out of his turn, when there are locomotive 
(helpers) firemen (qualifying for promotion) available for 
promotion. 


Articte I. No student (helper) fireman, locomotive 
(helper) fireman-trainee, or locomotive (helper) fireman 
(qualifying for promotion) shall be deprived of his rights 
to examination, nor to promotion in accordance with his 
relative standing on the firemen’s roster, because of any 
failure to take his examination by reason of the require- 
ments of the railroad’s service, by illness, or by other au- 
thorized absence, provided that upon his return to service 
or relief from service that caused him to miss the examina- 
tion, he shall within ten (10) days make written request for 
examination. If such request is not received by the desig- 
nated Company official within the ten (10) day period, he 
will be called and required to make arrangements to take 
examinations, it being understood that ample time will be 
allowed for preparation in keeping with the principles con- 
tained in the training agreement. 
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Appendix A 


NATIONAL MEDIATION BOARD 
WASHINGTON, D. c. 20572 


June 21, 1966 


Mr. J. E. Wolfe, Chairman 
National Railway Labor Conference 
Room 474, Union Station 

517 West Adams Street 

Chicago, Illinois 60606 


Dear Mr. Wolfe: 


On June 7, 1966, you advised that the Carriers’ Confer- 
ence Committees and the National Railway Labor Con- 
ference were invoking the mediation services of the Board 
in regard to Section 6 notices served by the Brotherhood of 
Locomotive Firemen and Enginemen for a training pro- 
gram. 


In your telegram of June 7, 1966, you asserted that this 
dispute involves a jurisdictional issue between the Brother- 
hood of Locomotive Firemen and Enginemen and the 
Brotherhood of Locomotive Engineers. You further stated 
that there cannot be constructive mediation until the Car- 
riers are legally protected in the matter of which of the 
two organizations is considered the bargaining agent for 
Apprentice Enginemen for purposes of the Railway Labor 
Act. 


The specific question in dispute as stated in the applica- 
tion dated June 6, 1966, signed by you and the Chairmen of 
the various Carriers’ Conference Committees, was as fol- 
lows: 


“On or about November 15, 1965, the Brotherhood of 
Locomotive Firemen and Enginemen served a notice 
under Section 6 of the Railway Labor Act upon rail- 
roads represented by the Eastern, Western and South- 
eastern Carriers’ Conference Committees and the Na- 
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tional Railway Labor Conference, shown on statements 
attached hereto and made a part hereof marked Ex- 
hibits 3, 4, and 5, seeking an agreement covering a 
training program for apprentice locomotive engineers 
(a non-existent class for purposes of the Railway Labor 
Act) as set forth in Exhibit 2, attached hereto and 
by such reference made a part hereof. The Brother- 
hood of Locomotive Engineers, in letter dated Novem- 
ber 17, 1965, Exhibit No. 1, alleges that it is the proper 
bargaining agent for the non-existent class if and when 
such a class is created and, thus, a jurisdictional issue 
has arisen as to which, by this invocation, the carriers 
request mediatory services in order that they may be 
properly and legally informed as to which of the two 
disputing organizations may legally bargain for and on 
behalf of Apprentice Locomotive Engineers.”’ 


The parties to the dispute as named in the application 
were: 

‘‘Railroads represented by the Eastern, Western, 
Southeastern Carriers’ Conference Committees, respec- 
tively, shown on statements attached hereto and made 
a part hereof, marked Exhibits 3, 4, and 5, the Brother- 
hood of Locomotive Firemen and Enginemen, and the 
statutory representative of the class or craft of Loco- 
motive Engineers.”’ 


By letter of June 8, 1966, Mr. Gilbert, President of the 
BLF&E, was asked to comment on this application. His 
reply was received by telegram June 14, 1966, and copy 
forwarded to you by wire the same date. 


In reviewing Mr. Gilbert's reply, it is noted that he states: 


«| | TRAINING NOTICE PROPOSES A TRAINING PROGRAM 
FOR LOCOMOTIVE FIREMEN—A PROGRAM FOR IMPROVING 
THEIR SKILLS IN PREPARATION FOR CERTAIN EXAMINA- 
TIONS TO WHICH THEY ARE TO BE SUBJECTED .... NO 
JURISDICTIONAL DISPUTE CAN POSSIBLY BE INVOLVED 
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AND THERE IS NO OCCASION WHATEVER FOR DETERMINA- 
TION OF REPRESENTATIVES, SINCE THE FIREMEN’S CRAFT 
IS THE ONLY CRAFT CONCERNED AND THE BLF&E IS THE 
UNDISPUTED COLLECTIVE BARGAINING REPRESENTATIVE 
OF THAT CRAFT.’’ 


The Brotherhood of Locomotive Engineers have advised 
us, through their Grand Chief Engineer and Counsel, of 
their interest in this application. Copies of letters dated 
June 9, 1966, received from Messrs. Heath and Ross are 
attached for your information. 


These letters indicate the interest of the BLE as the 
statutory bargaining representative for the craft or class 
of Locomotive Engineers in the training of Apprentices 
in that craft or class to skilled employees thereof. 


Exhibit 1 attached to your application, which is a letter 
from Mr. Heath addressed to various carriers, has been 
carefully reviewed. In that letter, Mr. Heath clearly indi- 
cates that the BLE as the designated bargaining repre- 


sentative for the craft or class of Locomotive Engineers 
has the right and duty to bargain in regard to Apprentice 
Locomotive Engineers who are part of that craft or class. 


Clearly, the above résumé indicates that neither the 
Brotherhood of Locomotive Enginers nor the Brotherhood 
of Locomotive Firemen and Enginemen is secking to ex- 
tend its jurisdiction beyond the scope of the craft or class 
of employees they presently represent. Consideration of 
the contents of your telegram of June 16 does not alter 
this conclusion. 


Your application states that: 


‘¢ the carriers request mediatory services in order 
that they may be properly and legally informed as to 
which of the two disputing organizations may legally 
bargain for and on behalf of Apprentice Locomotive 
Engineers.’’ 
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The question as posed involved a question of representa- 
tion. Such issues are resolved under Section 2, Ninth, of 
the Railway Labor Act. The application dated June 6, 
1966, filed by the National Railway Labor Conference and 
the several Carriers’ Conference Committees for the serv- 
ices of the Board under Section 5, First, of the Railway 
Labor Act, is therefore dismissed. 


A copy of your telegram of June 16, 1966, is being for- 
warded to Mr. Gilbert. 


Copies of the pertinent correspondence are being for- 
warded to the BLE in order that their files may be complete. 


Very truly. yours, 


/3/ Tuomas A. Tracy 
Executive Secretary 


June 29, 1966 
Mr. Thomas A. Tracy 
Executive Secretary 
National Mediation Board 
1230 Sixteenth Street, N.W. 
Washington, D. C. 


Dear Mr. Tracy: 


The National Railway Labor Conference and the Car- 
riers’ Conference Committees, as representatives of the in- 
terested carriers, have consulted with this firm about your 
letter of June 21, 1966 to Mr. J. E. Wolfe, Chairman of the 
National Railway Labor Conference, in regard to the Sec- 
tion 6 notices served by the Brotherhood of Locomotive 
Firemen and Enginemen for an apprentice training pro- 
gram. After consideration of the matter with my clients, 
I have been authorized by them to request the National 
Mediation Board to hear counsel for the interested parties, 
as soon as may be convenient to the Board, with the view 
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of determining whether a clarification of the conclusions 
expressed in your letter of June 21, 1966 may not be de- 
sirable. Our reasons for this request are set forth below. 


The conclusion is expressed in your letter of June 21, 
1966 ‘that neither the Brotherhood of Locomotive Engi- 
neers nor the Brotherhood of Locomotive Firemen and En- 
ginemen is seeking to extend its jurisdiction beyond the 
scope of the craft or class of employees they presently rep- 
resent.”” That conclusion statedly is based upon a ‘‘resu- 
me’? of communications received from the BLE and 
the BLF&E. 


In his letter to you dated June 9, 1966, Mr. Heath of the 
BLE states that ‘‘the BLE, where statutory bargaining 
representative for the craft of locomotive engineers, has 
the right and duty to bargain in regard to apprentice loco- 
motive engineers who are assuredly a part of the craft. 
Traditionally, the union designated as bargaining repre- 
sentative of a craft has held the bargaining right for ap- 
prentices who are training to become skilled employees of 
that craft.’? The identical statement is made in the letter 
to you, dated June 9, 1966, from Mr. Harold A. Ross, Coun- 
sel for the BLE. The same claim is made in more detail 
in the November 17, 1965 letter from Mr. Heath to various 
carriers, a copy of which is attached to the Application for 
Mediation Services as Exhibit 1. Plainly, therefore, the 
BLE claims the exclusive right to represent anyone training 
as an apprentice to become an engineer and to bargain with 
the carriers about a program to train apprentices to become 
engineers. 


The above-quoted conclusion expressed in your letter of 
June 21, 1966 indicates the view of the National Mediation 
Board that the BLE, in making this claim, is not “‘secking 
to extend its jurisdiction beyond the scope of the craft or 
class of employee [it] presently represents.” Thus, I have 
advised my clients that they would be obliged, upon the serv- 
ice of a proper Section 6 notice, to bargain with the BLE. 
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about a program for training apprentices to become engi- 
neers on carriers where the BLE represents the craft of 
locomotive engineers. I have also advised my clients that, 
in these circumstances, it would be unlawful for them to 
bargain with the BLF&E about such a training program. 
“<The obligation imposed on the employer by § 2, Ninth, to 
treat with the true representative of the employees as desig- 
nated by the Mediation Board . . . is exclusive. It imposes 
the affirmative duty to treat only with the true representa- 
tive, and hence the negative duty to treat with no other.” 
Virginian Ry. v. Federation, 300 U.S. 515, 548 (1937). 


The apparent conclusion by the Board that the BLF&E 
is not seeking to bargain about the training of apprentices 
to become engineers, and thus is not ‘‘seeking to extend 
its jurisdiction beyond the scope of the craft or class of 
employees [it] presently represents,’’ statedly is based 
upon Mr. Gilbert’s telegram of June 14, 1966 in which he 
asserts, among other things, that the ‘‘training notice pro- 
poses a training program for locomotive firemen . . - at 
Thus, the Board seemingly is of the view that the BLF&E 
is proposing a program for training apprentices to become 
firemen rather than engineers. The need for clarification 
arises from the fact that the Board’s apparent understand- 
ing of the proposals made by the BLF&E, based upon its 
understanding of Mr. Gilbert’s telegram, is flatly contradic- 
tory to the proposals actually made in the Section 6 notices 
about which the carriers are expected to bargain. 


While quoting extensively from Mr. Gilbert’s telegram 
of June 14, 1966, no portion of the Section 6 notices is 
quoted or even summarized in your letter. An examination 
of the notices demonstrates conclusively that they propose 
a program for training apprentices to become engineers. 
The cover page of the proposal refers to the ‘*Training 
of Railroad Locomotive Enginemen Apprentices,’* and the 
Definitions Section on the inside cover defines ‘* Appren- 
tice’? to mean ‘ta person who is engaged in learning the 
craft of Locomotive Enginemen.’’ This apparently is a 
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ealeulated ambiguity since, of course, there is no ‘‘craft 
of Locomotive Enginemen,”* but rather a craft of locomo- 
tive engineers and a separate craft of locomotive firemen. 
However, the ostensible goal of the proposed program 
plainly is to train apprentices to become engineers rather 
than firemen. In Section P, on page 7 of the notice, it is 
provided that: ‘*Apprentices who have completed this 
training shall receive a seniority date as locomotive engi- 
neer in keeping with the appropriate provisions of the 
current agreement ....’’ In like manner, the Note to 
Appendix A states that: ‘*When the apprentice has suc- 
cessfully completed the term of apprenticeship and has 
passed the final examination, he then will be qualified as 
a railroad locomotive engineer and will receive a seniority 
date as locomotive engineer in keeping with the appro- 
priate provisions of the current agreement.”’ 


If ‘‘the union designated as bargaining representative 
of a craft has ... the bargaining right for apprentices 
who are training to become skilled employees of that 
craft,’’ as claimed by the BLE in its letters to the Board 
and to the carriers, plainly the Section 6 notices served by 
the BLF&E seek to compel the carriers to bargain with 
the BLF&E about a matter as to which the BLE has the 
exclusive right to bargain, in contravention of the Railway 
Labor Act. To be sure, the Section 6 notices would require 
the carrier to use the apprentices as firemen in disregard 
of the findings by Arbitration Board 282 and other govern- 
mental bodies as to the need for firemen and in disregard 
of the experience under Award 282, while the apprentices 
are training to become locomotive engineers. But while 
that is another reason for believing that the Section 6 
notices are invalid, as is indicated by the rulings by Judge 
Holtzoff of which the Mediation Board is aware, it does 
not disguise the fact that the avowed goal of the proposed 
training program is to qualify the apprentices as locomo- 
tive engineers and to reward them, if successful, with 
seniority in that craft. 
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Consequently, I have advised my clients that it would be 
unlawful for them to bargain with the BLF&E about the 
training program proposed in its Section 6 notice, as that 
program contemplates the training of apprentices to be- 
come engineers and, as is set forth above, the Mediation 
Board has indicated its concurrence in the claim by the 
BLE to be the exclusive bargaining agent about such a 
training program. 


It may be that the Mediation Board regards Mr. Gilbert’s 
telegram of June 14, 1966 as affecting a change in the pro- 
posals made in the Section 6 notices so as to request a 
program for training apprentices to become locomotive 
firemen rather than locomotive engineers. If so, this should 
be made unmistakably clear and the Board should not take 
any steps designed to bring about bargaining upon the 
original Section 6 notices when, as indicated above, such 
bargaining would be illegal under the Railway Labor Act. 
While it has been held that ‘‘a Section 6 notice is adequate 
if it informs a party of the purpose sought to be obtained 
by the other party with sufficient definition to enable the 
former to understand the implications of the notice and the 
the proposed means adopted to the goal’s attainment”’ 
and that a party in the course of bargaining may propose 
other means of obtaining that goal without serving a new 
Section 6 notice, Pullman Co. v. Order of Railway Conduc- 
tors €& Brakemen, 316 F. 2d 556, 562-563 (7th Cir., 1963), 
a complete change in the professed goal of a proposal ob- 
viously requires the service of a new Section 6 notice be- 
fore bargaining can be required. 

An apprentice program for training firemen is entirely 
different from an apprentice program for training engi- 
neers. Whatever may be said about the need for such a 
program with respect to engineers, there is no justification 
whatever for an apprentice program to train firemen in 
view of the findings by Arbitration Board 282 as to the 
need for firemen and the modifications made by Award 
282 in the rules governing the use of firemen. No special 
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skills are required and no training is needed to become a 
fireman. If the carriers are to be requested to bargain 
abont an apprentice program for training firemen, that re- 
quest must be made in a Section 6 notice having that stated 
purpose and not in a telegram to the Mediation Board pur- 
porting to limit or change an existing Section 6 notice 
proposing an apprentice program for training engineers. 


In short, your letter of June 21, 1966 appears to confirm 
the claim by the BLE to have the exclusive right to bar- 
gain about an apprentive program for training engineers 
on carriers where the BLE represents the craft or class 
of engineers, from which it follows that the carriers may 
not lawfully bargain with the BLF&E about such a train- 
ing program. Yet the Section 6 notices served by the 
BLF&E propose a training program whereby apprentices 
would be qualified and obtain seniority as engineers, and 
it is with respect to those notices that the carriers are being 
requested to bargain in the mediation sessions scheduled 
for June 28, 1966 on the Southern Pacific Company and the 
Louisville & Nashville Railroad Company, as well as else- 
where. If the June 14, 1966 telegram by Mr. Gilbert is 
construed as changing the BLF&E proposals to request a 
program for training firemen rather than engineers, that 
change must be made by the service of new Section 6 notices 
before the carriers must consider the changed proposals 
and certainly before they can be required to bargain about 
them. 

For these reasons, we believe that it would be in the 
interests of everyone for the National Mediation Board to 
hear counsel for the National Railway Labor Conference, 
the BLF&E and the BLE and to clarify its views about 
the situation after the full exposition of the positions of 
the respective parties which such a hearing would permit. 
As stated at the outset, I have been authorized by my clients 
to request such a hearing and this letter is intended as a 
formal request therefor. 


Sincerely yours, 


/s/ Frascis M. Sues 


Mr. Thomas A. Tracy 
Executive Secretary 
National Mediation Board 
Washington, D. C. 


Dear Mr. Tracy: 


I am in receipt of a copy of your letter of June 21 to 
Mr. J. F. Wolfe, Chairman National Railway Conference, 
and a copy of Mr. Francis M. Shea’s letter to you of June 
29, respecting Section 6 Notices served by the Brotherhood 
of Locomotive Firemen and Enginemen for a training 
program for Locomotive Firemen, wherein Mr. Shea states 
that he has been ‘‘authorized by my clients to request 
...a hearing and this letter is intended as a formal re- 
quest therefor.’’ 


I received a report dated June 28, 1966 from my Vice 
President D. C. Deering, regarding National Mediation 
Board Case A-7816, that the Southern Pacifie Company 
has declined to meet with the mediator and that the carrier 
does not have a representative available for mediation on 
this case. I received a report dated June 29, 1966 from 
Vice President McCollum regarding National Mediation 
Board Case A-7829, Sub 1 and Sub 2, Louisville and Nash- 
ville Railroad, to the same effect. The communication re- 
ecived by you from Mr. Shea, and the failure of the South- 
ern Pacifie Company and the Louisville and Nashville Rail- 
road to have present representatives to meet with media- 
tors assigned by the Board, constitutes additional con- 
vineing evidence that the railroads are determined to erect 
every conceivable obstacle in the path of collective bargain- 
ing notices between the Brotherhood of Locomotive Fire- 
men and Enginemen and the railroads over the Brotherhood 
of Locomotive Firemen and Enginemen’s training program 
notices. 
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At the outset, I wish respectfully to call to the attention 
of the National Mediation Board its function under plain 
provisions of the Railway Labor Act to conduct mediation 
proceedings under circumstances where Section 6 Notices 
have beon served, conferences on the property concluded, 
and services of the Board invoked in normal fashion. There 
are no provisions in the framework of the Railway Labor 
Act permitting the Board to conduct hearings concerning 
the subject matter of mediation. The presumption plainly 
arises that the problems which are to be the object of 
hearings can become nonexistent as mediation progresses 
and the processes of the act exhausted. The Railway Labor 
Act does not accord to the National Mediation Board ad- 
judicatory power in any area to which these proceedings 
are addressed, and it is my position (1) that the National 
Mediation Board must reject any request for a hearing, 
and, (2) must proceed to attempt to secure an agreement 
on our Section 6 Notices for mediation. The holding of 
hearings is antithetical to the expeditious settlement of 
labor controversies. 


There is a factual aspect of these proceedings upon which 
attention must be focused. Mr. Shea has informed the 
Board that he is the legal representative of the National 
Railway Conference and Carriers’ Conference Committees. 
These clients of Mr. Shea’s have filed with the Mediation 
Board an application requesting mandatory services of the 
Board in order that the National Railway Labor Confer- 
ence and the Conference Committees ‘‘may be properly and 
legally informed as to which of the two (2) disputing 
organizations may legally bargain for and on behalf of 
apprentice locomotive engineers.’’ I wish to emphasize, 
and direct your attention, to the fact that in the application 
dated June 6, 1966, filed by Mr. Wolfe and the chairman 
of the various Carriers’ Conference Committees, it was 
stated that apprentice locomotive engineers was and is ‘‘a 
nonexistent class for purposes of the Railway Labor Act.’’ 
Mr. Shea apparently disavows this admission. In any 
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event, the Board has already dismissed the application and 
we ask that the Board not be diverted or confused by the 
distorted characterizations of our Notices which are re- 
peated by Mr. Shea. I call attention to my telegram re- 
ceived by you on June 14 which states what appears obvious 
from the Notices, namely, that the Notices propose a train- 
ing program for locomotive firemen—a program for im- 
proving their skills in preparation for certain examina- 
tions to which they traditionally have been subjected. 


The fact is that what is before the parties for negotia- 
tion presents a simple and plainly understood proposal 
and, except for the fact that it was served on many rail- 
roads, does not differ from similar Notices previously 
served which eventuated the agreements on individual rail- 
roads. 


The files, records, and reports of the Mediation Board 
establish that since prior to 1913 the collective bargaining 


representative of the fireman’s craft has traditionally rep- 
resented locomotive firemen in matters of training and 
qualification for promotion. 


In light of these compelling cireumstances, I must re- 
spectfully request that the National Mediation Board ful- 
fill its function to pursue the mediatory processes without 
interruption or further delay. 

On April 3, 1966, I received from the President of the 
United States a telegram assuring me that the procedures 
of the Railway Labor Act would be pursued promptly and 
with effect. This telegram reads as follows: 

“The Nation’s interest and respect for our courts re- 
quire your immediate compliance today with the dis- 
trict court order directing return to work on eight 
struck railroads. Whatever issue or issues may be in 
dispute should be resolved by negotiations under pro- 
cedures of the Railway Labor Act. The procedures 
of this Act ean and should operate promptly and 
effectively and will as soon as work is resumed.”’ 


110 


The request for a hearing should be denied and media- 
tion should progress on all railroad properties where this 
organization has invoked the Board’s services. In every 
instance where a railroad company has declined to meet 
in mediation, we request that the services of the Board 
be terminated and the obligations of the National Media- 
tion Board be immediately discharged in order that further 
procedures of the Railway Labor Act may be pursued. 


Very truly yours, 


s/ H. FE. Grvsert 


Exhibit F 
July 12, 1966 
Mr. Thomas A. Tracy 
Executive Secretary 
National Mediation Board 
1230 Sixteenth Street. N.W. 
Washington, D. C. 


Dear Mr. Tracy: 


We have received copies of Mr. Gilbert’s letter of July 
5, 1966 and Mr. Heath’s letter of July 6, 1966 commenting 
upon my letter of June 29, 1966. Those comments leave 
no doubt whatsoever about the existence of a dispute be- 
tween the BLE and the BLF&E as to whether the train- 
ing program proposed by the BLF&E in its Section 6 
notices encroaches upon the jurisdiction of the BLE as 
representative of the craft of locomotive engineers, and 
thus reinforces the need for a hearing and clarification 
of vour letter of June 21, 1966 to Mr. J. IE. Wolfe. The 
existence of such a dispute in itself is sufficient to refute 
the suggestions by Mr. Gilbert that the only purpose of 
the carriers is to avoid or delay legitimate collective bar- 
vaining by demonstrating that the carriers undoubtedly 
are caught in the middle of a craft controversy which is 
not of their own making and which should be definitively 
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resolved by the National Mediation Board. We reply 
below to some of the other comments by Mr. Gilbert in 
his letter of July 5, 1966. 


Mr. Gilbert asserts, in the third paragraph of his letter, 
that the only function of the National Mediation Board 
with respect to a purported Section 6 notice is to conduct 
mediation proceedings and that the Board is prohibited 
by the Railway Labor Act from holding the hearing re- 
quested in my letter of June 29, 1966. We do not believe 
that the Board is so cireumscribed by the Railway Labor 
Act or otherwise. Thus, only last March 14, 1966, the 
Board heard argument by counsel for the carriers and by 
counsel for the Brotherhood of Railroad Trainmen con- 
cerning whether the Board should proceed with media- 
tion in Cases A-7520, A-7520 Sub 1, and related cases, in 
view of the decision by Judge Holtzoff reported as Akron 
& Barberton Belt R. Co. v. Brotherhood of R. Trainmen, 
950 F. Supp. 691 (D. D.C., 1966). 


The Mediation Board has the authority, under Section 
92, Ninth of the Railway Labor Act, to determine representa- 
tional and jurisdictional disputes, and thus to determine the 
organization with which a carrier has a duty to bargain 
about a particular matter under the Railway Labor Act. 
Switchman’s Union. v. Board, 320 U.S. 297 (1943); Gen- 
eral Committee v. M-K.T. R. Co., 320 U.S. 323 (1943) 5 Gen- 
eral Committee v. Sou. Pac. Co., 320 U.S. 338 (1943). As 
is pointed out in my letter of June 29, 1966, an authorized 
bargaining agent has the exclusive right to bargain with 
the carriers about matters within its jurisdiction, and the 
carriers are prohibited by the Railway Labor Act from 
bargaining with some other labor organizations about such 
matters. And, as is further pointed out in my letter of 
June 29, 1966, we understand the Mediation Board to have 
indicated that the BLE has the exclusive right on those 
carriers where it represents the craft of engineers to rep- 
resent anyone training as an apprentice to become an engi- 
neer and to bargain with the carriers about a program to 
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train apprentices to become engineers, with the conse- 
quence that the carriers cannot lawfully bargain or agree 
with the BLF&E about such a training program as is pro- 
posed in its Section 6 notices. We think it obvious that 
the Railway Labor Act was not intended to permit, much 
less to require, the National Mediation Board to bring 
about bargaining and possibly an agreement between a 
carrier and a labor organization, under Sections 5 and 6 
of the Railway Labor Act, where such bargaining and 
agreement would be illegal under Section 2 Ninth of the 
Act because it concerns a matter as to which some other 
organization is the exclusive bargaining agent. So, too, 
it seems obvious to us that the Board has authority to con- 
duct whatever hearings it reasonably deems to be neces- 
sary to determine whether such a situation exists, as is 
contended in my letter of June 29, 1966. Certainly, no lan- 
guage in the Railway Labor Act purports to prohibit such 
hearings. 


Mr. Gilbert suggests, in the fourth paragraph of his 


letter, that my letter of June 29, 1966 contains “distorted 
characterizations’’ of the Section 6 notices served by the 
BLF&E. Those allegedly “distorted characterizations” ap- 
parently consist of the quotations from the notices them- 
selves in the last paragraph on page 2 of my letter, but 
Mr. Gilbert does not and cannot deny that those quotations 
are accurate. They demonstrate conclusively, we submit, 
that the proposed apprentice training would train appren- 
tices to be engineers rather than firemen—a matter which 
the Board has indicated to be within the jurisdiction of the 
BLE. 


We believe that the Board will discover that any “dis- 
torted characterizations” of the Section 6 notices are con- 
tained in Mr. Gilbert’s letter rather than in my letter of 
June 29, 1966. In his letter, Mr. Gilbert does not quote 
or cite any specific portion of those notices. Rather, he 
merely asserts “that the Notices propose a training pro- 
gram for locomotive firemen—a program for improving 
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their skills in preparation for certain examinations to 
which they traditionally have been subjected.” But, the 
notices expressly propose the future hiring of “Locomo- 
tive Enginemen Apprentices” for the specific purpose of 
an apprentice training program, not the training of exist- 
ing firemen (except as they may apply for and be accepted 
as apprentices) (see Section C); “the apprentice” would 
be given examinations to be “prepared by the Company 
and approved by the Union’? (Sections D-3(a), (b) and 
(c)), rather than existing examinations of any kind; and, 
as is shown in my prior letter, the apprentices, upon suc- 
cessful completion of the proposed program, would be quali- 
fied and rewarded seniority as engineers. In short, if one 
looks to the Section 6 notices there can be no doubt that 
they propose the establishment of a program for training 
apprentices to become engineers regardless of how that 
program may be characterized by Mr. Gilbert in his com- 
munications to the Board. 


In the fifth paragraph of his letter, Mr. Gilbert asserts 
that the Section 6 notices in question do “not differ from 
similar Notices previously served which eventuated the 
agreements on individual railroads.” Mr. Gilbert does not 
identify any previous notices served by the BLF&E or 
agreements entered into by a carrier or carriers with the 
BLF&E concerning the establishment of an apprentice 
training program (either for the training of apprentices 
to become firemen or the training of apprentices to become 
engineers), and we are not aware of any such notices or 
agreements. We note, however, that the Louisville & Nash- 
ville Railroad Company, on April 2S, 1966, entered into 
an agreement with the BLE concerning a program for 
training apprentice locomotive engineers. The BLF&E 
filed a suit in the United States District Court for the 
Western District of Kentucky to enjoin the effectuation of 
that program, alleging (Complaint, { 7) that it had entered 
into an agreement with the L. & N. “which established a 
plan for the training and development of an adequate core 
of qualified and competent engineers.” Thus, while at- 
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tempting to convey the impression in its communications 
to the Mediation Board that it is concerned merely with the 
training of employees as firemen and is not in conflict with 
the claim by the BLE to represent engineer trainees, the 
BLF&E was contending in Court that the L. & N. could 
not bargain and agree with the BLE about the training of 
apprentice engineers because that was a matter within 
the jurisdiction of the BLF&E. The District Court dis- 
missed the suit brought by the BLF&E, after the BLE 
invoked the jurisdiction of the Mediation Board under 
Section 2 Ninth, on the ground that it involved “in es- 
sence ...a dispute between the Firemen and the Engineers 
as to their craft lines relative to the training of apprentice 
engineers and the source from which those individuals must 
come.” Brotherhood of Locomotive Firemen & Enginemen 
v. Louisville & Nashville Railroad Company, Civil Action 
No. 5402 (W.D. Ky., July 2, 1966). 


Finally, Mr. Gilbert asserts in the first paragraph on 
page 3 of his letter, “that since prior to 1913 the collective 
bargaining representative of the firemen’s craft has tradi- 
tionally represented locomotive firemen in matters of train- 
ing and qualification for promotion.” However that may 
be. the BLF&E has not heretofore sought to bargain with 
the carriers for the establishment of a program for train- 
ing apprentices to become engineers, such as is proposed in 
the Section 6 notices now in question. Collective bargain- 
ing agreements entered into by many of the carriers with 
the BLF&E, as representative of the craft of firemen, 
and with the BLE, as representative of the craft of engi- 
neers, do contain substantially identical provisions relating 
to the promotion of firemen to engineers. Those provisions 
generally were initially adopted at the direction of the 
United States Railroad Administration, in the period dur- 
ing and after World War I when the railroads were op- 
erated by the Federal Government and prior to the enact- 
ment of the Railway Labor Act. Whether the carriers 
could lawfully bargain and agree with the BLF&E, either 
alone or in conjunction with the BLE, about the adoption 
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of such provisions as an original matter under the Rail- 
way Labor Act need not concern the Board at this time, 
however. They do not in any way provide for the training 
of apprentices to become either firemen or engineers, and 
do not even specify the training to be received by firemen 
in order to be eligible for promotion to engineers. Under 
those provisions, insofar as relevant, the firemen are re- 
quired merely to pass certain qualifying examinations, 
the contents of which are left to managerial discretion, in 
order to have a right to promotion to engineers when 
engineer positions are available. Thus, the provisions in 
the existing agreements differ radically from the appren- 
tice training program proposed in the Section 6 notices 
served by the BLF&E. 


For the reasons stated above and in my letter of June 
99, 1966, the Board should hear the parties as requested 
in that letter. 

Sincerely yours, 
/s/ Fraxcis M. SHEA 


Exhibit G 
July 13, 1966 


Mr. Thomas A. Tracy, Executive Secretary 
National Mediation Board 
Washington, D. C. 


Re: BLE Application for Mediation 


Dear Mr. Tracy: 

This will reply to your letter of July 6, 1966, requesting 
response to the letter of P. S. Heath, dated July 5, 1966, 
and will supplement our letter to you of July 5, 1966. 


Mr. Heath’s letter of July 5 seeking to invoke the serv- 
ices of the Board, ostensibly pursuant to Section 2, Ninth, 
of the Railway Labor Act, to establish representation rights 
for “apprentice locomotive engineers,” is part of a con- 
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spiracy of the Brotherhood of Locomotive Engineers and 
the carriers to destroy the historic craft of firemen. There 
is no class of employees on American railroads known as 
apprentice locomotive engineers. A title, “locomotive en- 
ginemen apprentice” was used for the first time by this 
organization in its training notice served on most carriers 
on or about November 15, 1965. The title “locomotive 
enginemen apprentice” was defined in Part P, Special Pro- 
visions, of the Apprentice Program as synonymous with 
the title “firemen.” The title “locomotive enginemen ap- 
prentice” was used in the proposed training program be- 
cause the title “firemen” did not adequately reflect the ex- 
tent to which firemen worked in conjunction with the engi- 
neers, nor the fact that all engineers are promoted firemen 
and that the firemen’s craft has historically served as the 
source of supply of locomotive engineers. 


The Brotherhood of Locomotive Engineers has now 
adopted a bald imitation of the term used by this organiza- 
tion for the purpose of disguising its effort to usurp the 
authority of this organization to represent firemen on the 
L&N Railroad. You will note that the agreement attached 
as Exhibit B to Mr. Heath’s letter of July 5 does not define 
the term “apprentice locomotive engineer” nor contain a 
statement of duties. Our information is that the so-called 
“apprentice locomotive engineers’’ recently employed by 
the L & N Railroad had been assigned duties usually and 
customarily performed by firemen. Accordingly, it is clear 
that what Mr. Heath is asking the Board to do is to extend 
a right which it now has to represent on the L & N the 
craft or class of locomotive engineers to embrace employees 
performing the functions of firemen in violation of the 
representation rights of this organization and in violation 
of the rights of the employees to select their own collective 
bargaining representative. 


T have the following additional comments: 


(1) The Board did not rule in its letter of June 21, 1966, 
that the BLE “has the right and duty to bargain in regard 
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to apprentice locomotive engineers who are “part” of 
the craft of locomotive engineers. It merely referred to 
Mr. Heath’s claim to this effect. 


(2) The Board exercises no adjudicatory functions with 
relation to representation disputes of the character sought 
to be invoked by the Brotherhood of Locomotive Engineers. 


(3) The instant effort of the BLE to invoke the services 
of the Board is in aid of the earrier’s effort to block the dis- 
charge of the Board’s function in relation to the pending 
Section 6 training notices of this organization. The Board 
has by its letter of June 21, 1966, denied the carrier’s re- 
quest for determination of representation. The Board 
should similarly deny the request of the BLE, which is 
nothing more than a transparent effort to secure a reversal 
of the Board’s prior ruling. 

Very truly yours, 


/s/ H.E. Gipert 


Exhibit H 
July 20, 1966 

Mr. Thomas A. Tracy 
Executive Secretary 
National Mediation Board 
Washington, D. C. 

Re: Establishment of a 

Training Program 

Dear Sir: 


This refers to Mr. Francis M. Shea’s letter to you of 
July 12, 1966, (File C-3681), your letter to Mr. Scholl, Mr. 
Heath and me of July 15, 1966, (File C-3689), and other 
matters being considered by the Board. 


The letter from Mr. Shea relates to an application filed 
June 6, 1966, by the National Railway Labor Conference 
and the several Carriers’ Conference Committees for the 
services of the Board concerning an alleged dispute, the 
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specific question, in the form stated by the carriers, being 
quoted on pages 1 and 2 of your letter to Mr. J. E. Wolfe 
of June 21, 1966. Case C-3689 is concerned with Mr. Heath’s 
letter of July 5, 1966, seeking to invoke the services of the 
Board, ostensibly pursuant to Section 2, Ninth, of the 
Railway Labor Act to establish representation rights for 
“apprentice locomotive engineers.’’ Anent these matters, 
I request your attention again to my letters to you of July 
5, 1966, and July 13, 1966. 


I wish to point out again that the actions of the carriers 
and BLE are part of a conspiracy and concerted effort to 
undermine and destroy the historic craft of firemen. These 
actions are also an attempt to vitiate the command of the 
Railway Labor Act requiring the carriers to bargain with 
the BLF&E regarding the latter’s training program notices. 

First, with respect to Mr. Shea’s letter of July 12, 1966: 
This communication, as well as a similarly lengthy letter 
written by Mr. Shea on June 29, 1966, asks the Board to 
hold a hearing and reconsider its decision contained in 
your letter of June 21, 1966, which dismissed the carriers’ 
application dated June 6, 1966. I think it patent that Mr. 
Shea has presented nothing of a persuasive or cogent char- 
acter in either of his letters which should induce the Board 
to reconsider its decision. That decision must and should be 
adhered to and a hearing is not warranted factually or 
legally. 


Second, with respect to Mr. Heath’s letter of July 5, 1966, 
referred to above: This letter (and, in addition, that of 
Mr. Heath to you under date of July 6, 1966) is an effort 
to fabricate a representation dispute on the Louisville 
and Nashville Railroad and to frustrate handling of the 
BLF&E’s training program notices. It is a transparent 
subterfuge to move into the traditional bargaining areas 
of the BLF&E. Even Mr. Shea admits, at least implicitly, 
(letter July 12, 1966) “that since prior to 1913 the col- 
lective bargaining representative of the firemen’s craft has 
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traditionally represented locomotive firemen in matters of 
training and qualifications for promotion.” 


I repeat in part what I said to you in my letter of July 
13, 1966. There is no class of employees on American rail- 
roads known as apprentice locomotive engineers. In the 
application of June 6, 1966, signed by Mr. J. E. Wolfe 
and the chairman of the Carriers’ Conference Committees 
it was stated specifically by the railroads that apprentice 
locomotive engineers is “a nonexistent class for the pur- 
poses of the Railway Labor Act.” 


A title “locomotive engineman apprentice” was used for 
the first time by this organization in its training notices 
served on most carriers about November 15, 1965, and that 
title was defined in the notice as synonymous with the title 
“fireman.” We used the title “locomotive engineman ap- 
prentice” in the proposed training program because the 
term “fireman” did rot adequately reflect the extent to 
which firemen worked in conjunction with the engineers, 
nor the fact that all engineers are promoted firemen and 
that the firemen’s craft has historically served as the source 
of supply of locomotive engineers. As I pointed ont in my 
letter of July 13, 1966, the BLE aped the title to disguise 
its attempts to usurp the BLF&E authority to represent 
firemen on the LEN railroad. 


The so-called “apprentice locomotive engineers” em- 
ployed in recent weeks by the L&N Railroad have been 
assigned the duties of firemen. Thus, the BLE is in reality 
asking the Board to extend the BLE right to represent the 
craft of engineers to include individuals performing the 
duties of firemen. Such an extension would be in violation 
of the representation rights of the BLF&E and in violation 
of the rights of employees under law to select their col- 
lective bargaining representative. 


Third, I wish to refer to the situations existing in Case 
A-7816, Southern Pacific Company, and Case A-7829, Sub. 
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1 and Sub. 2, Louisville and Nashville Railroad, in con- 
nection with which I make reference to my letter of July 
5, 1966. particularly the second paragraph thereof. 


The records of the Board show that both the Southern 
Pacific and the LEN failed to have present representatives 
to meet with mediators assigned by the Board to conduct 
mediation under the Railway Labor Act on our training 
program notices. Officers of the BLF&E were present in 
both cases ready to participate in mediation. We renew 
the request made in the final paragraph of my letter of 
July 5, 1966, that the services of the Board be terminated 
in these two cases and the obligations of the Board be 
immediately discharged in order that further procedures 
of the Railway Labor Act may be pursued. There is no 
legal authority permitting the Board to delay termination 
of its services in these circumstances or permitting the 
holding of hearings. 


Before closing, I want to emphasize a fact that is known 
to every member of the National Mediation Board and 
every experienced member of its staff. The fact is that 
our training program notice was a plainly understood 
proposal by everyone in the railroad industry until thé 
waters were maliciously and caleulatedly muddied by the 
carriers and BLE as a part of the conspiracy to frustrate 
collective bargaining between the BLF&E and the rail- 
roads. It is a matter of common knowledge in the railroad 
industry, and a matter of record with the Board, that 
throughout the years the representative of the firemen’s 
craft has negotiated and consummated with the railroads 
widespread detailed agreements concerning the require- 
ment for the taking of promotional examinations by firemen 
and indeed for the contents thereof. 


In summary, I again request (1) the National Mediation 
Board to deny Mr. Shea’s request to reconsider the Board’s 
determination of June 21, 1966, dismissing Case C-3681. 
(2) that Case C-2689 be similarly dismissed; and (3) that 
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the services of the Board be terminated in those cases where 
a railroad company has declined to meet in mediation con- 
cerning this organization’s notices for the establishment 
of a training program. 

Very truly yours, 


/s/ H. E. Giserr 


Exhibit I 


National MepiaTion 
Washington 
July 22, 1966 
Mr. J. E. Wolfe, Chairman 
National Railway Labor Conference 
Room 474, Union Station 
Chicago, Illinois 


Mr. H. E. Gilbert, President 

Brotherhood of Locomotive Firemen 
and Enginemen 

15401 Detroit Avenue 

Cleveland, Ohio 


Gentlemen: 


Reference is made to NMB Cases A-7816, Southern Pa- 
cific Company (Pacific Lines) and the Brotherhood of 
Locomotive Firemen and Enginemen; .A-7829, Sub 1, 
Louisville and Nashville Railroad Company and the 
Brotherhood of Locomotive Firemen and Enginemen: and 
A-7829, Sub 2, Louisville and Nashville Railroad Company 
and the Brotherhood of Locomotive Firemen and Engine- 
men. 


These cases involve Section 6 notices served by the 
Brotherhood of Locomotive Firemen and Enginemen for 
an agreement providing for a uniform progressive training 
program for Firemen (Helpers). 


Case A-7816 was set for handling in mediation on June 
9, 1966, and again June 28, 1966. The organization had a 
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representative available both dates to meet and confer 
with the mediator representing this Board. The National 
Railway Labor Conference had been authorized by the 
carrier to represent them in connection with the applica- 
tions of the organization. The National Railway Labor 
Conference. however, advised they would not have a repre- 
sentative present for the mediation proceedings. 

Cases A-7829, Sub 1 and Sub 2 were set for handling 
in mediation January 28, 1966. The organization had a rep- 
resentative available to meet with the representative of 
the Board, but the National Railway Labor Conference, 
after having been authorized to represent the Louisville 
and Nashville Railroad Company, advised they would not 
have a representative available. 

When advising the Board that a representative would 
not be available, the National Railway Labor Conference 
made reference to the Board’s decision issued June 21, 
1966, in File C-3681. The Board has this day advised the 


parties that the National Railway Labor Conference’s re- 
quest for a hearing on the matter involved in NMB File 
C-3681 has been denied. The parties should now enter into 
discussion concerning the Section 6 notices served by the 
BLF&E and docketed by this Board in the cases indicated 
above. 


Board Member Leverett Edwards will be at the offices 
of the National Mediation Board, 1230 16th Street, N.W., 
Washington, D. C., at 2:00 P.M., Thursday, August 4, 1966, 
prepared to meet with representatives of the National 
Railway Labor Conference and the Brotherhood of Loco- 
motive Firemen and Enginemen for the purpose of con- 
ducting meaningful mediation conferences in Cases A-7616; 
and A-7829, Sub 1 and Sub 2. 

Please acknowledge this letter and indicate your con- 
currence. 

Very truly yours, 


/s/ Tuomas A. Tracy 
Executive Secretary 
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[Filed September 16, 1966] 


Answer of Defendant, Brotherhood of Locomotive Firemen and 
Enginemen. to Cross-Claim of Carrier Defendants 


Now comes Defendant, Brotherhood of Locomotive Fire- 
men and Enginemen, hereinafter referred to as “BLF&E”, 
by its attorneys, and in Answer to the Cross-Claim hereto- 
fore filed against BLF&E by the Carrier Defendants, sub- 
mits and states as follows: 


First Defense 


The Cross-Claim fails to state a claim on which relief 
can be granted. 
Second Defense 


This Court lacks jurisdiction over the subject matter 
of the Cross-Claim. 


(a) No justiciable issue is presented. The Cross-Claim 
does not set forth a case or controversy within the juris- 


diction of this Court. 


(b) Neither the Constitution of the United States, the 
Railway Labor Act, 45 U.S.C. §§ 151 et seq., hereinafter 
referred to as “the Act,” the Declaratory Judgment Act, 
28 U.S.C. §§ 2201-2202, nor any other statute of the United 
States confers jurisdiction upon this Court to consider or 
adjudicate the matters set forth in the Cross-Claim. 


Third Defense 


BLF&E answers the Cross-Claim of the Carrier De- 
fendants by denying each and every allegation therein, 
except as expressly admitted hereinafter in this Third 
Defense. 

1. The allegations of Paragraphs 25 and 26, and the first 
two sentences of Paragraph 29 and of Paragraph 30, of 
the Cross-Claim are admitted. 

2. It is admitted that BLF&E served Notices under and 
pursuant. to Section 6 of the Act upon the Carrier De- 
fendants, as sect forth in Paragraph S of the Answer of 
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BLF&E to the Complaint herein, which Paragraph and 
the Exhibits referred to therein, and the Exhibits referred 
to hereinafter are to be considered by their mention herein 
as incorporated herein. 


3. Avers that the text of written documents is the best 
evidence of what is contained therein and that it is not 
required to plead to purported summaries thereof such as 
contained in the Cross-Claim; and admits that each and all 
of the Exhibits attached to the Answer of BLF&E to the 
Complaint herein, the letter of June 13, 1966, as quoted 
and alleged in Paragraph 12 of the Answer of BLF&E 
to the Complaint herein, and the Exhibits attached to 
the Complaint herein are accurate copies of documents 
which were transmitted as indicated on their face. 


4. BLF&E has no knowledge of and thus cannot respond 
to the information and belief upon which alone the Carrier 
Defendants rest certain allegations of their Cross-Claim 
and avers that allegations of such a character cannot and 
ought not be made on information and belief. 


Fourth Defense 


This Court is without jurisdiction to grant injunctive 
relief against the BLF&F, as prayed for in the Cross- 
Claim, by virtue of the Norris-LaGuardia Act, 29 U.S.C. 
$$ 101 et seq. 


Fifth Defense 
The Carrier Defendants are entitled to no relief against 
2LFE&E in Equity, as prayed for in the Cross-Claim, in- 
asmuch as the said Cross-Claimants come into Equity and 
into this Court with unclean hands. 


Wherefore, Defendant BLF&E prays that the Cross- 
Claim against it be dismissed, and that it be allowed its 
costs against the Carrier Defendants Cross-Claimants and 
such other and further relief as this Court may deem fitting 
and proper in the premises. 
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[Filed September 21, 1966] 
Answer of Defendant National Mediation Board 


The defendant National Mediation Board hereby answers 
the complaint herein as follows: 


First Defense 


The complaint fails to state a claim on which relief can 
be granted. 
Second Defense 


The court lacks jurisdiction to grant the relief which 
plaintiff seeks to obtain against the defendant National 
Mediation Board. 

Third Defense 


The defendant National Mediation Board answers the 
allegations of the complaint paragraph by paragraph as 
follows: 


1. Admits the allegations in the third sentence of para- 


graph one. The remaining allegations in that paragraph 
constitute conclusions of law to which an answer is not 
required. 


2. Denies that it will engage or is engaging in any wrong- 
ful or unlawful acts in violation of the terms or provisions 
of the Railway Labor Act. The remaining allegations in 
paragraph two of the complaint constitute conclusions of 
law to which an answer is not required. 

3. Admits the allegations in paragraph three of the com- 
plaint. 

4. Admits that it is an agency in the Executive Branch 
of the Federal Government and has certain duties, powers 
and functions under the Railway Labor Act. The remain- 
ing allegations of paragraph four are conclusions of law 
to which an answer is not required. 

5. Admits the allegations of paragraph five. 


6. Admits the allegations of paragraph six. 
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7. Admits upon information and belief, that the notices 
described in paragraph 7 of the complaint were served 
upon the defendant carriers. In respect of the content of 
these notices, the Court is respectfully referred to Exhibit 
A of the complaint. 


8, Admits the allegations of the first sentence of para- 
graph eight of the complaint. The remaining allegations 
of paragraph eight undertake to summarize a letter of the 
plaintiff attached to the complaint as Exhibit B. The 
court is respectfully referred to Exhibit B for the text 
of the letter which plaintiff undertakes to summarize. 


9. The allegations of paragraph nine insofar as they 
undertake to interpret the notice are matters concerning 
which the notice speaks for itself and the allegations which 
deal with the purpose and intent of defendant BLF&E are 
matters concerning which defendant NMB is without infor- 
mation. 


10. Admits that the defendant BLF&E has been recog- 
nized or certified as the bargaining representative for the 
craft of locomotive firemen and that the plaintiff BLE has 
been recognized or certified as a representative of the 
craft of locomotive engineers employed by the carrier 
defendants. Defendant NMB admits that there is a dispute 
between plaintiff BLE and the defendant BLF&E as which 
organization under existing agreements has jurisdiction 
to bargain with the carrier defendants about the subject 
matter of the notices served by defendant BLF&E. De- 
fendant NMB is without knowledge or information suffi- 
cient to form a belief as to the truth or falsity of the re- 
maining allegations of paragraph ten of the complaint. 


11. Admits the allegations of paragraph cleven of the 
complaint. 
12. Admits the allegations of the first sentence of para- 


graph twelve. Defendant NMB admits that upon its request 
plaintiff BLE and defendant BLF&E submitted their re- 
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spective positions in regard to the dispute and plaintiff 
BLE asserted that a jurisdictional dispute exists between 
plaintiff BLE and defendant BLF&E as which organiza- 
tion has representational rights for apprentice locomotive 
engineers. 


13. Defendant National Mediation Board respectfully 
refers the court to Exhibit A attached to the answer of 
defendant BLF&E and Exhibit 3 attached to the answer 
of the carrier defendant, which exhibit is summarized in 
paragraph thirteen of the complaint. 


14. Admits that on or about June 30, 1966, the plaintiff 
sought to invoke the services of the defendant NMB, by 
telegram, a copy of which is attached to the complaint as 
Exhibit “C”, supplemented by a letter attached to the 
complaint as Exhibit “D”. It also admits that it has as- 
signed a mediator to institute negotiations between the 
defendant BLF&E, and the defendant carrier. Defendant 
NMB is without knowledge of the truth or falsity of the 


other allegations of paragraph fourteen. 


15. Admits that it denied a request of counsel for the 
carrier defendants for a hearing for clarification of de- 
fendant NMB’s letter of June 21, 1966. A copy of the 
letter denying that request is attached to the answer of 
defendant ecarrier’s as Exhibit 4 and the court is respect- 
fully referred to that exhibit for the contents of the 
response. Defendant NMB admits that on July 22, 1966, 
it advised plaintiff BLE that under section 2, Ninth of the 
act, defendant NMB had no authority to decide jurisdic- 
tional dispute. The court is respectfully referred to Ex- 
hibit E. of the complaint for the content of that letter 
which paragraph fifteen undertakes to summarize. 

16. Admits the allegations of paragraph sixteen of the 
complaint. 


17. Admits that plaintiff BLE on or about July 27, 1966, 
requested the services of defendant NMB as set forth in 
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plaintiff BLE’s letter of July 27, 1966, attached to the com- 
plaint as Exhibit F and the court is respectfully referred 
to that letter for the facts undertaken to be summarized 
in paragraph seventeen. 


18. Admits the allegations of paragraph eighteen. 


19. Admits the allegations of paragraph nineteen of the 
complaint. 


20. Admits the allegations of paragraph twenty of the 
complaint. 


21. Admits the allegations of paragraph twenty-one of 
the complaint. 


22. The defendant National Mediation Board denies that 
its actions are not in conformity with the provisions of 
the Railway Labor Act. The other allegations of para- 
graph twenty-two of the complaint are conclusions of law 
or summarizations of preceeding allegations of the com- 


plaint to which an answer is not required. 
Respectfully submitted, 


J. WriuramM Doonitrie 
Acting Assistant Attorney General 


Paci A. SWEENEY 
Special Assistant to the 
Attorney General 


[Filed January 20, 1967] 
Motion for Summary Judgment 


Defendant Brotherhood of Locomotive Firemen and 
Enginemen hereby respectfully moves the Court for sum- 
mary judgment in its favor dismissing the complaint of 
plaintiff, Brotherhood of Locomotive Engineers, and dis- 
missing the cross-claim of the defendant carriers, on the 
ground that there is no genuine issue as to any material 
fact and that the said defendant is entitled to judgment 
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as a matter of law; as is set forth more fully in the at- 
tached Affidavit of its President, H. E. Gilbert, the Memo- 
randum of Points and Authorities in support of this Motion, 
the Statement of Material Facts, and the record herein. 


[Filed January 20, 1967] 
Affidavit of H. E. Gilbert 
H. E. Gilbert, being duly sworn, deposes and says: 


(1) I am President of the Brotherhood of Locomotive 
Firemen and Enginemen, (BLF&E), one of the defendants 
herein. I make this affidavit in support of the BLF&E’s 
Motion for Summary Judgment in this cause. 


(2) The BLF&E is an unincorporated railway labor or- 
ganization which represents virtually all locomotive helpers 
(firemen), hostlers and hostler helpers employed on rail- 
roads in the United States and a significant number of 
locomotive engineers. I started my association with the 
railroad industry in the signal department of the Santa Fe 
Railroad more than 40 years ago. Later I was employed as 
a locomotive fireman, then promoted to engineer on the 
Alton Railroad, now a division of the Gulf, Mobile & Ohio 
Railroad. I still hold seniority as a fireman and engineer 
on the GM&O. For the past 19 years, I have served as a 
national officer of the Brotherhood of Locomotive Firemen 
and Enginemen. I was elected a Vice President in 1947, 
and International President in 1953, the position I oceupy 
today. As collective bargaining representative under the 
Railway Labor Act for the craft or class of locomotive 
helpers (firemen), hostlers and hostler helpers, the 
BLF&E has approximately 300 separate collective bar- 
gaining agreements (commonly called “schedules”) with 
the railroads of the United States. As the collective 
bargaining representative of locomotive engineers, the 
BLE&E has collective bargaining agreements for the craft 
or class of locomotive engineers with approximately 160 
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railroads in the United States. The BLF&E has a total 
membership of about 61,000. Of these members approxi- 
mately 20,000 are presently working as locomotive firemen 
and 17,000 as locomotive engineers. 


(3) There has been continuously for many years a craft 
or class of locomotive engineers and a craft or class of 
locomotive firemen in the service of the railroads. These 
erafts have been recognized by the National Mediation 
Board and the railroads as crafts or classes of employees 
within the meaning of the Railway Labor Act. The 
BLFS&E is and has been for many decades the representa- 
tive. for the purposes of collective bargaining, of the 
craft of locomotive firemen on practically all of the rail- 
roads of the United States including defendant railroads. 
For many years before passage of the Railway Labor Act, 
and ever since, the BLF&E has represented the craft of 
firemen and has negotiated from time to time agreements 
(frequently called “schedules”) with the railroads con- 
cerning rates of pay, rules and working conditions. During 
the same period plaintiff Brotherhood of Locomotive Engi- 
neers (BLE) has represented the craft of locomotive en- 
gineers on the nation’s railroads. 


(4) Collective bargaining agreements (schedules) gov- 
ern employment of all firemen in the service of the six 
defendant railroads. 


(5) Firemen become qualified as locomotive engineers 
as a result of relieving the locomotive engineer at various 
times during runs, other on the job experience and training, 
and the study and passing of examinations. It is expected 
of the fireman that he obtain actual training and experi- 
ence in order that he may become a qualified, safe and 
efficient locomotive engineer. In addition to such on the job 
training, the firernan is required to study, take and pass 
examinations on such matters as locomotive machinery, air 
brakes, operating rules of the road and physical character- 
istics of the road. 
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(6) These aspects of the duties of firemen have been, for 
many years, the subject of negotiation and agreements 
between the BLF&E and the railroads of the United States, 
including the six defendant railroads. The separate agree- 
ments between the nation’s railroads and the BLF&E have 
dealt with the hiring of firemen, the training of firemen, and 
the promotion of firemen to engineers. The agreements 
provide that engineers shall be taken from the ranks of 
firemen. Employees presently in the craft of engineers 
have been obtained from the ranks of firemen except for 
an infinitesimal number. 


(7) Throughout the railroad system of the United States, 
employees begin their employment in engine service by 
working as locomotive firemen. Each employee is placed on 
the firemen’s seniority roster according to a seniority date 
established when he begins work as a fireman. Following 
the training and experience acquired while working as fire- 
men for a period of three years or more, and the taking of 


promotional examinations, firemen are qualified as locomo- 
tive engineers. As the need for additional locomotive 
engineers develops because of increased business, retire- 
ment of senior engineers, death, resignation or discharge, 
firemen are called in the order of their relative standing 
on the firemen’s seniority roster to work as locomotive 
engineers and acquire a seniority date as engineer. 


(S) The number of locomotive engineers and firemen 
needed by a railroad fluctuates widely from time to time 
with the changing volume of traffic offered due to seasonal, 
economic, and other considerations. To meet this varying 
need for locomotive engineers and firemen, schedule agree- 
ments provide rules and conditions that enable the em- 
ployees comprising the engineers’ and firemen’s crafts to 
shift back and forth between the two crafts in an orderly 
and equitable manner and in sufficient numbers to satisfy 
the need for locomotive engineers and firemen. Locomotive 
firemen and engincers are normally involved in this ebb 
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and flow between the firemen’s craft and the engineers’ 
eraft over a period of many vears, until such time as they 
acquire sufficient seniority as locomotive engineers to be 
able to remain in the engineers’ craft and work regularly 
and almost entirely as locomotive engineers. This move- 
ment is a constant ebb and flow between the crafts of engi- 
neers and firemen. 


(9) Railroads maintain two rosters of engine service 
employees: one, a list of engineers according to seniority 

te, and another a list of firemen by seniority date. In 
addition to these seniority rosters, there are working lists 
of engineers who work regularly as engineers on assigned 
runs of various types and lists of engineers who are 
assigned to extra lists or extra boards and are called to 
work in rotation. 


(10) When a fireman is promoted and first called to work 
as an engineer, his name will usually first appear on the 
engineers’ extra list. Engineers on the extra lists are 
moved to the regular working lists if the number of regular 
runs increases or the number of regular engineers decreases 
because of retirement or other causes. When the number of 
regular runs decreases due to reduction in traffic, engineers 
on the regular working lists with the least seniority are 
moved to the extra lists and engineers on the extra lists 
with the least seniority are removed from that list. These 
latter engineers then return to work as firemen as their 
seniority rights entitle them. This then produces appro- 
priate changes in the firemen’s regular and extra working 

Ebb and flow is constant and produces a group of 
employees, promoted firemen, in a state of flux between the 
engineers’ extra lists and the firemen’s working lists. The 
ultimate result of the movement of engineers from the engi- 
neers’ extra lists to the firemen’s working lists is that for 
each engineer demoted to a fireman’s job, each fireman 
junior to the demoted engineer is forced to hold a less 
desirable job, and in many instances one fireman at the 
bottorn of the firemen’s extra list is cut off and furloughed. 
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(11) Engineers and firemen who have been promoted 
to engineers hold seniority concurrently in both crafts. 
A fireman, after qualifying as an engineer, continues to 
work as a fireman until he is promoted to fill a vacant engi- 
neer’s position. In slack times when engineers are laid off, 
their seniority enables them to displace junior firemen and 
occupy their positions. 


(12) The movement, or ebb and flow, of employees back 
and forth between the firemen’s craft and the engineers’ 
craft is caused by the periodic fluctuations in the amount 
of traffic the railroad is required to handle and, hence, 
varies the need from time to time for engineers and fire- 
men. The movement of employees back and forth between 
the two crafts to meet the needs of the railroad service is 
regulated by enforcing maximum and minimum mileage 
limitations contained in agreements negotiated by the 
Brotherhood of Locomotive Engineers and Brotherhood of 
Locomotive Firemen and Enginemen, respectively, with 
the railroads. The enforcement of maximum and minimum 
monthly mileage limitations as contained in agreements 
serves also to fairly distribute available work among em- 
ployees consistent with enabling each fireman and engineer 
to earn reasonably satisfactory wages. 


(13) Firemen are advanced to service as engineers in the 
order of their seniority as firemen. Firemen who fail or 
refuse to take promotional examinations, or otherwise fail 
or refuse to qualify as locomotive engineers as they are 
called in seniority order, are, according to schedule rules, 
dismissed from service or penalized by demotion to inferior 
positions on the firemen’s seniority roster. The schedule 
requirement that firemen qualify for positions as engineers 
or suffer penalties such as complete dismissal from service 
is called the “forced promotion rule.” 


(14) The qualifications demanded of firemen for promo- 
tion to engineers have long been and are now the subject of 
collective bargaining agreements negotiated by the BLF&E. 
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(15) After fulfilling the requirements for employment, 
firemen establish a seniority date as fireman from their 
first service as fireman when they are called for service. 
Firemen are required to pass examinations, frequently pro- 
gressive examinations consisting of first series firemen’s 
examination, second series examination, and third series or 
promotional examination. These examinations are identi- 
fied by various titles. The progressive examinations for 
firemen are given in accordance with the rules in the agree- 
ments between the respective carriers and the BLF&E. 


(16) Where progressive examinations have been adopted, 
firemen normally are required to take the first examination 
after completing one year's service. The first series pro- 
gressive examination consists of questions on the mechani- 
cal and air brake phase of every type and make of locomo- 
tive in use on the railroad, and on the operation of steam 
generators. A fireman must acquire technical knowledge 
and experience to successfully pass this examination. The 


examination usually consists of both written and oral 
questions. 


(17) The second series progressive examinations are 
generally taken after firemen have been in service for a 
period of two years. This examination is somewhat similar 
to the first, except that more technical knowledge and 
experience are required to pass. 


(18) The third series examination for promotion to 
locomotive engineers is required normally after firemen 
have been in service for periods of time ranging from three 
to six years. This is the promotional examination and con- 
sists generally of a more technical and comprehensive 
mechanical and air brake examination than theretofore 
given, plus an examination on the rules of the transporta- 
tion department. Firemen are usually afforded two or 
three opportunities to pass this examination. The schedules 
provide that individuals failing to pass any of the examina- 
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tions shall be penalized by dismissal or demotion as here- 
inbefore stated. 


(19) Before firemen may be promoted to engineers, the 
schedules require not only that they pass promotional 
examinations but that they shall have acquired prescribed 
practical operating experience. Typical is the requirement 
that firemen work a specified amount of time in particular 
classes of service. For example, on one railroad six 
months’ experience in through freight service is required, 
and on another railroad 365 days’ experience in main line 
road freight service. The agreements normally provide 
that firemen who do not have sufficient experience in the 
particular class of service required are not accepted for 
promotion until such experience is acquired, even though 
the qualifying examinations have been passed. 


(20) BLF&E Notice No. 3, made a part of the Complaint 
as Exhibit “A,” the attachment to which is captioned 


“Standards of Apprenticeship for Locomotive Firemen” is 
the latest proposal of the BLF&E in a long history of 
negotiation and agreement concerning the hiring, training, 
and promotion of firemen. The subjects thereof are in 
fact and traditionally of legitimate interest to the fire- 
men’s craft. 


(21) This notice is for the purpose of instituting a train- 
ing program for newly hired firemen in order to establish 
uniform training, instructions and requirements for promo- 
tion. One of the many advantages to such a program is that 
the training would be nationally uniform and the experience 
and training gained on one railroad would be recognized 
on another. 


22) The training program is intended for newly hired 
employees in the eraft of firemen. It is not for the purpose 
of training or retraining present firemen. However, it is 
possible that onee in operation it might be utilized for the 
schooling or indoctrination of employees on changes in 
operations for training in the use of new equipment. 
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(23) The training program as proposed was planned 
and designed to qualify as a recognized apprenticeship and 
training program by the Bureau of Apprenticeship Train- 
ing of the Department of Labor. The BLF&E has received 
a certificate of approval of its program from the said 
Bureau of Apprenticeship Training. In this manner finan- 
cial assistance would be available for the first vear of train- 
ing for administration, off-the-job training, classroom 
instruction, teaching aids and facilities. 


(24) The notice proposes a uniform national apprentice- 
ship training program for locomotive firemen. The notice 
would establish for apprentices, defined to be synonymous 
with the term “firemen,’’ a training program on each rail- 
road providing, among other things, for: 


(1) a joint committee of the organization and carrier 
to administer the training program. 


(2) standards for qualification and selection of appren- 


tices (firemen). 


(3) (a) terms of apprenticeship of not less than three 
vears, (b) a series of three examinations, written and oral, 
(c) the number of opportunities to pass each examination, 
and (d) the penalty of dismissal from service for failure to 
pass the examination. 


(4) rates of pay for apprentices (firemen). 


(5) the related instruction to be provided in addition 
to on-the-job training, such as instruction manuals and 
classroom instruction. 


(6) assignment of a seniority date as a locomotive 
engineer to those who have completed the prescribed train- 
ing in accordance with current schedule rules. 


(25) The training program, as proposed in Notice No. 3, 
deals with matters of hiring, training and promotion of 
firemen that reflect the actual condition now existing in 
the firemen’s craft. The notice proposes to the railroads 


the making of agreements in areas of subject matter which 
for more than fifty years have been contained in agree- 
ments between the BLF&E and nearly all the railroads 
of the United States, including the six defendant railroads. 


(26) The BLF&E has acted as the bargaining repre- 
sentative for the craft of firemen since its organization in 
1873. It has been recognized as the bargaining representa- 
tive of the firemen’s craft on the six defendant railroads 
for over half a century. 


(27) On May 17, 1913, the BLF&E and plaintiff BLE 
entered into a joint working agreement adopting rules with 
respect to subjects of mutual interest including rules per- 
taining to promotion of firemen to engineers and mileage 
regulations to which reference has been made hereinbefore. 
This agreement became known in the railroad industry as 
the Chicago Joint Agreement. A copy thereof is attached 
hereto, made a part hereof, and is marked Exhibit 1. The 


rules in the agreement were and are regarded as standard 
rules. The Chicago Joint Agreement was revised slightly 
in 1918 and 1923. It was abrogated as between the two 
Brotherhoods by action of plaintiff BLE in 1927. 


(28) The Chicago Joint Agreement dealt specifically 
with four subjects: (1) promotion of firemen to engineers: 
(2) the conditions under which engineers could be returned 
to service as firemen; (3) conditions under which demoted 
engineers would be entitled to return to service as engi- 
neers; and (4) procedures to be pursued in settling dis- 
putes. The rules in items (2) and (3) are known as mileage 
limitations or regulations. 


(29) The Chieago Joint Agreement rules governing pro- 
motion regulated in detail the order in which firemen will 
be examined for promotion, the order of their appearance 
on the engineers’ senior roster, and the conditions deter- 
mining whether a railroad’s need for additional engineers 
would be met by promoting firemen or by employing so- 
-alled “hired” engineers. 
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(30) The promotion provisions and mileage limitations 
or regulations of the Chicago Joint Agreement were 
ordered incorporated in the schedules on all railroads under 
federal eontrol, which included substantially all United 
States railroads and among them the six defendant rail- 
roads, by the Director General of the United States Rail- 
road Administration by a directive effective September 1, 
1919. These promotion and mileage limitation rules from 
the Chieago Joint Agreement became standard rules on 
United States railroads. and as thus incorporated in 
schedules by order of the Director General are retained in 
the schedules presently, although through the years there 
have been some changes and additions. 


(31) These uniform rules long contained in BLF&E 
schedules deal with many aspects of the promotion of fire- 
en to engineer. These standard rules provide, among 
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other things, for: 


placement of individuals on the firemen’s seniority 
roster, 


promotion of firemen to engineers when qualified, 


examination of firemen for promotion according to 
seniority, 


assignment of a seniority date when promoted in 
same relative standing as firemen, 


right to re-examination and promotion in case of 
failure to take examination because of requirements 
of the service, sickness, or leave of absence, 


(6) three years’ experience as fireman as a condition to 
promotion to engineer. 


(22) With these standard rules as a base, the BLF&E 
has throughout the years negotiated and contracted with 
railroads concerning the hiring, training and promotion of 
firemen. For the most part, negotiations have been con- 
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ducted on the separate railroad properties. However, within 
the last twenty-five years there have been three movements 
by the BLF&E to negotiate and contract on these subjects 
with railroads in a group. 


(33) The first of the movements just referred to culmi- 
nated in an agreement negotiated with the aid of the 
National Mediation Board dated February 18, 1941, be- 
tween the BLF&E and twenty-one railroads located in the 
southeastern region of the United States, included in which 
are the defendant Atlantic Coast Line Railway Company 
and Louisville & Nashville Railroad Company. This agree- 
ment dealt in large part with the subjects of examination 
and promotion of firemen. Among other provisions of said 
agreement are the following: 


“(6) All persons hereafter hired as firemen shall be 
required, in addition to showing, in the opinion of man- 
agement, reasonable proficiency, to take within stated 


periods to be fixed by management, but in no event to 
extend over a period of more than three years, two 
examinations to be prepared by management and to be 
applied to all alike to test their qualifications as fire- 
men. A fireman failing to pass either examination shall 
have a second trial within three months. 


“Firemen hereafter hired declining to take or failing 
to pass either of the examinations provided for in the 
preceding paragraph shall be dropped from the service. 


“Promotable firemen who pass the two examinations 
above referred to shall be required to take an examina- 
tion for promotion to the position of engineer when 
they have had three and not more than four vears of 
actual service. Upon passing such promotional exami- 
nation and mecting all the requirements established by 
the earrier for the position of engineer, they shall, 
when there is need for additional engineers, be pro- 
moted to such position, and will establish a seniority 
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date as engineer in accordance with the rules contained 
in the agreements on the individual railroads. 


“When rules for conduct of examinations for promo- 
tion are included in eurrent schedules, such rules shall 
apply. In the absence of such rules firemen failing to 

pass will be given a second trial within a period of 

ee months and if they fail to pass on the second 
vial will be given a third trial within a period of 
three months. 

~Promotable firemen declining to take examinations 


for promotion. or who fail in their efforts to success- 


ully pass the same, shall be dropped from the service. 


~All promotable firemen now in the service physically 
qualified, who have not heretofore been called for 
examination for promotion, or who have not waived 
promotion, shall be called in their turn for promotion. 
When so called should they decline to take such exami- 
nation for promotion or fail to pass as herein provided, 
they shall be dropped from the service.” 


(34) The second of the movements above referred to 
was initiated by service of a notice upon the railroads of 

he United States under date of September 7, 1960, as a 
part of a national work rules controversy between the 
nation’s railroads and the so-called transportation organi- 
zations or Brotherhoods in the railroad industry. The 

tice was jointly served by the Brotherhood of Locomo- 
ive Engineers, Brotherhood of Locomotive Firemen and 
Enzginemen, Order of Railway Conductors and Brakemen, 
Brotherhood of Railroad Trainmen, and Switchmen’s 
Union of North America. The notice, in which the above- 
named railway labor organizations pomed with the BLF&, 
proposed i in short a four-year appre pais type program, 
with specified hours of off-the- job classroom training, in 
addition to on-the-job training to be prov ided for firemen 
for qualification for promotion to engineers. During the 


141 


first three years of the training program, the trainees 
were to be known as “locomotive helpers” (another name 
for firemen) and during the fourth year as apprentice en- 
gineers. The September 7, 1960, proposal of the five or- 
ganizations for a national training program for firemen 
was considered by the Presidential Railroad Commission 
which recommended that the development of such a pro- 
gram should be further considered by the parties. 


(35) The September 7, 1960, notice was considered by 
Arbitration Board No. 282, constituted under Publie Law 
88-108, Neutral members of the Arbitration Board issued 
an opinion in conjunction with the Board’s answer. The 
following is a quotation from the opinion: 


“The essentiality of firemen as a future source of 
engineers was not emphasized in the proceedings be- 
fore this Board, and there is not much evidence in 
the record to support any meaningful conclusions. 
It is apparent, however, that even if the provisions of 


our award should continue unchanged, firemen on 
passenger trains will provide a substantial pool of po- 
tential engineers for freight as well as passenger serv- 
ice. In the event that a shortage of engineers develops, 
there should be no serious diffienlty in establishing 
special training and upgrading programs.” 


(36) The service of the notice of September 7, 1960, 
did not result in an agreement with the railroads. The 
aforesaid notice was followed by the BLF&E training pro- 
gram Notice No. 3 dated November 15, 1965, served upon 
United States railroads generally, except for the defend- 
ants Louisville & Nashville Railroad and Southern Pacific 
Company upon which substantially similar notices had been 
served separately on March 25, 1965, and April 28, 1965. A 
copy of each of said notices has been attached to the answer 
of the BLF&E filed in this cause. No prior proposal or 
schedule agreement has been challenged in respect of its 
validity by cither the BLE or the railroads. 
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(37) The BLF&E and the nation’s carriers, including 
the six defendant carriers, have over a period of many 
years engaged in collective bargaining and have entered 
into numerous collective agreements pertaining to rates 
of pay, rules and working conditions applicable to the fire- 
mens’ eraft. During the course of such collective bargain- 
ing many agreements or rules have been entered into and 
are presently in force pertaining to the hiring, training, 
qualifications and promotion of firemen. These rules pro- 
vide the firemen the opportunity to be promoted to en- 
gineer in the order of his position on the ftremen’s roster 
and have been the means by which the carriers have always 
had available an adequate number of qualified engineers. 
Virtually every person presently employed in the en- 
gineers’ craft has acquired training and experience and 
been promoted as provided by the firemen’s schedule 
agreements. 


(38) The rules presently in effect in various firemen’s 
schedule agreements deal with the same general subject 
matter as contained in BLF&E Notice No. 3 of November 
15, 1965, Le. qualification and selection of firemen, ex- 
perience required for promotion, oral and written examina- 
tions. instruction manuals, and promotion to engineer when 
qualified. The present rules, although basically similar 
from carrier to carrier, have been the subject of continuing 
negotiation on each carrier and are not nationally uni- 
form. The BLF&E Notice No. 3 of November 15, 1965, 


proposing a nationally uniform training program, - deals 
more specifically and expansively with the subject matter 
of the present rules contained in firemen’s agreements 
throughout the country. 


(39) As stated hereinbefore, the basic or standard prin- 
ciples of the rules relating to training and promotion, from 
the Chicago Joint Agreement, are a part of the current 
BLF&E schedule of practically all railroads including the 
six defendant carriers. Negotiations with railroads have 


143 


resulted in agreements on subject matter other than that 
contained in the rules just referred to. 


(40) For example, the Illinois Central Railroad agree- 
ment provides: 


“Application of firemen for employment may be re- 
jected within thirty (30) days following performance 
of first service as fireman after being called for such 
service, or applicant will be considered accepted.” 
(p. 64 of BLF&E Schedule) 


(41) The BLF&E agreement for firemen on the St. Louis- 
Southwestern Railroad deals with the qualifications of in- 
dividuals hired as firemen, as follows: 


“62-15. All firemen entering the service of the Car- 
rier as firemen shall be able to read and write the 
English language, and shall be experienced men. This 
will not operate to restrict the Carrier from hiring 
student firemen when experienced men are not avail- 
able.” (Article 62) 


(42) Part of BLF&E Notice No. 3 relates to qualifica- 
tions of individuals seeking employment as firemen. 


(43) BLF&E schedule agreements with defendant rail- 
roads also make provisions for the experience required 
of 2 fireman as a condition to being qualified for promo- 
tion to engineer. BLF&E Notice No. 3 of November 15. 
1965, proposes a three-year experience requirement. 


(44) Examples of the kind and duration of actual ex- 
perience required as a prerequisite to promotion as set 
forth in BLF&E agreements illustrate to some extent the 
sort of agreement heretofore entered into anent these sub- 
jects. The following are quotations from existing BLF&E 
schedules on the railroads named: 


Atlantic Coast Line Railroad Company 


“Firemen when qualified shall be promoted to posi- 
tion as engineers after having fired 90,000 miles or 


lat 


more, With the understanding that if they are called 
upon to perform service as hostler, or if they exercise 
their seniority on hostling positions, they will be 


allowed 100 miles for each shift they work in that 
class of service with a maximum of 30,000 miles.” 


“Actual mileage in road service will be allowed for 
the miles run with a minimum of 100 miles per day 
where constructive mileage is allowed, and further, 
they will be allowed 100 miles for each shift worked 
in yard service.” 


“A fireman, serving as hostler, who has completed 
firing a minimum of 90,000 miles required to make him 
eligible for promotion, must fire 4,500 miles in road 
service immediately before making application for or 
reporting for promotion to engineer.” (Article 26(ce), 
par. 1) 


Illinois Central Railroad Company 


“(k) Firemen holding seniority on exclusive terminal 
rosters will be required to fire three vears before they 
will be eligible for promotion to position of yard en- 


gineer. 


“On seniority districts where their rights are not 
restricted to terminal work, firemen will be required 
to fire three years before becoming eligible to pro- 
motion to engineer, and then subject to the following 
conditions : 


“They must have had at least the equivalent of three 
hundred and sixty-five (365) days’ experience as road 
firemen in through or irregular freight service, of 
which the «equivalent of ninety (90) days’ experience 
as firernen in road freight service must have been 
acquired within the twelve months prior to promotion.” 
(Article 40(k)) 
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Great Northern Railway Company 
Article VIII 
“RULE 50(a). Road Service Before Promotion 


“Firemen must have at least two years road service 
before being promoted to road engineers. 


“(b) Qualifications for Promotion. 


“It is understood that in promoting men, the follow- 
ing considerations will govern: 


1st: Fitness for position. 
°nd: Previous record for faithful service. 


3rd: Length of such service.” 


Louisville & Nashville Railroad Company (Proper) 


“90. Firemen will not be promoted to positions as 
engineers unless they have had at least 3 years’ road 
experience. They will be required to fire at least 3 
months in freight service within a reasonable length 
of time prior to the date of their promotion where 
they are promoted from other than main line freight 
service. Where they have been employed as firemen in 
main line freight service during the year prior to 
their promotion they will only be required to fire 
freight for 1 month.” (Article 26) 


Southern Pacific Company (Pacific Lines) 


“Note: (Effective July 25, 1949). The words ‘when 
qualified’ are interpreted to mean that a fireman 
(helper) must have not less than nine hundred and 
fifteen (915) days in service provided in the agree- 
ment covering firemen (helpers), hostlers, and hostler 
helpers, or on the working list, ready for such service, 
of which one hundred and eighty (180) trips must have 
been on freight trains in main line through freight. 
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pooled freight, exclusive main line local freight service, 
or a combination of these three (3) classes of service 
last mentioned. provided all that thirty (30) of said 
one hundred and eighty (180) trips must have been 
made during tthe six (6) months’ period immediately 
preceding the taking of mechanical and transportation 
examinations for promotion. 


“On seniority districts comprising both valley and 
mountain territory. a fireman (helper), whose seniority 
will permit him to bid in or to displace in qualifying 
mountain service, must have at least eighty (S0) trips 
on freight trains on the mountain district (to be 
counted in the total of one hundred and eighty (180) 
required qualifying trips). However, a fireman (helper) 
who does not have sufficient seniority to acquire the 
necessary mountain experience, shall nevertheless be 
promoted in his relative standing on the firemen’s 
seniority roster, provided he has accumulated the one 
hundred and eighty (180) qualifying trips on his dis- 
trict and has passed the mechanical and transportation 
examinations. 


“If it is found by experience that the requirements of 
one hundred and eighty (180) trips (including the 
thirty (30) trips heretofore specified), are inadequate 
to properly qualify a fireman (helper) for examination 
for promotion to the position of engineer, the manage- 
ment reserves the right to prescribe what the qualify- 
ing service shall be; provided, that not less than six 
(6) months in advance of the effective date of any con- 
templated change, the BLF&E General Chairman shall 
be notified in writing by the management of the change 
in the qualifying service.” (Article 42, Section 1) 


(45) BLF&E agreements with the six defendant rail- 
roads also deal with the examinations required to be passed 
by firernen in order to become qualified for promotion to 
engineer. The BLF&E Notice No. 3 of November 15, 1965, 
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proposes a uniform set of three progressive written and 
oral examinations, proposes the privilege of re-examination 
in the event of failure or refusal, and a penalty of dis- 
missal from service upon final failure to successfully pass 
the required examinations. 


(46) The following are quotations from existing BLF&E 
schedules on the railroads named: 


Atlantic Coast Line Railroad Company 


“(e) Progressive Mechanical Examinations 
—Transportation Examination: 


“1. All persons hereafter hired as firemen shall be 
required, in addition to showing, in the opinion of 
Management, reasonable proficiency, to take within 
stated periods, to be fixed by Management but in no 
event to extend over a period of more than three years, 
two examinations to be prepared by Management and 


to be applied to all alike to test their qualifications as 
firemen. A fireman failing to pass either examination 
shall have a second trial within three months. 


“Firemen declining to take or failing to pass either 
of the examinations provided for in the preceding 
paragraph shall be dropped from the service. 


“2. Firemen on entering the service shall be given 
a book of leading mechanical questions pertaining to 
first-year mechanical examination, which they may be 
expected to answer at the end of their first year of 
service, or when they have accumulated the equivalent 
of 30,000 miles in firing service. 


“3. Firemen who have successfully completed the 
first-year mechanical examination shall be given a book 
of leading mechanical questions pertaining to second- 
year mechanical examination, which they may be ex- 
pected to answer at the end of their second year of 
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service. or when they have accumulated the equivalent 
of 60,000 miles in firing service. 

“4. A fireman who has been notified that he has failed 
to pass first or second year progressive mechanical 
examination on second trial or third year promotional 
mechanical examination on third trial and has been 
relieved from the service and who desires to review 
the examination may do so by requesting appointment 

h the General Superintendent Motive Power & 
Equipment within fifteen (15) days after notice of 
his failure. and he may be accompanied by the General 
Chairman of the Organization or his representative 
provided such representative is a qualified locomotive 
engineer on the Atlantic Coast Line Railroad. 

“5, Firemen who have successfully completed all 
mechanical examinations will be expected to complete 
the transportation examination within sixty (60) days 
thereafter. Should a fireman, for some valid reason, 
fail to complete the examination within the time indi- 
cated above, his case will be handled individually and 
on its merits.” (Article 2(e)) 


Illinois Central Railroad Company 
“EXAMINATIONS 


“Firemen who have been called for examination in 
accordance with their standing on the firemen’s roster 
and fail to pass the required examination shall again 
be called for examination within sixty days. If a fire- 
man fails to pass the second examination, he shall be 
placed at the foot of the firemen’s seniority list.” 
(Article 41) 


Great Northern Railway Company 


“(d) Notice of Examination for Promotion. 


“When practicable, firemen will be given thirty days’ 
notice of intention to examine them for promotion. 
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Any fireman failing to pass examination will be given 
the second opportunity, by local mechanical officer, 
within six months, if any firemen are promoted within 
that time. 


“(e) Re-Examination. 


“If a fireman fails on second examination by local 
officer, he will have the privilege of third examination 
by next higher mechanical officer in the district; failing 
in this, he will be set back to the foot of the Firemen’s 
list.” (Article VIII, Rule 50) 


Southern Pacific Company (Texas ¢ Louisiana Lines) 


“See, 2, When a fireman is employed and has had 
18 months actual service he shall be called for the first 
examination. Upon passing the first examination and 
after the fireman has had 24 months of actual service 
dating from the time he was ealled for the first ex- 
amination, he shall be called for the second examina- 
tion and after the fireman has had 36 months of actual 
service dating from the time he was called for the 
second examination, with not less than 6 months of 
experience in main line freight service within 2 years 
prior to the time he is to be called, he shall be called 
to complete the third and final examination for promo- 
tion to the position of engineer. The third and final 
examination to include the Rules and Regulations of 
the Transportation Department. Should a fireman fail 
on any one of the three examinations, he will be re- 
moved from the service. Should a fireman fail to obtain 
the required experience in main line freight service, 
seniority permitting, he will not be eligible for pro- 
motion and will be removed from the service. 

e e e e e e e . e 

“See. 4. When called, firemen shall immediately be- 
gin taking the examinations required and shall com- 
plete same as soon as possible, but in no case will they 
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use more than sixty (60) days, except that they will 
be given ninety (90) days to complete the third and 
final examination. If not completed within the required 
time, the examination will be declared a failure. 

“After satisfactory completion of the third and final 
examination, firemen will be given oral examination 
within sixty (60) days and will be notified, in writing, 
within ten (10) days thereafter the results of such 
examination. Should a fireman fail to pass satisfactory 
oral examination. he will be removed from the service. 
In such cases, if request is made, by the individual, 
in writing, within ten (10) days from the date a fire- 
man is removed from the service for failure to pass 
satisfactory oral examination, such fireman will be 
given another oral examination within thirty (30) days, 
the time and date to be set by the examining officer. 

“NOTE: At such examination the fireman will be 
privileged to have present, as observer, a member of 
the regularly coastituted Committee of his Organiza- 
tion, or an Engineman of his choosing on his seniority 
district. 


a . * * 


“Agreement of November 30, 1947 


“Mechanical Examination Questions 


“With the understanding that the Management re- 
serves the right to determine the character of the ex- 
amination, both written and oral, to be required of 
firemen who are up for promotion to position of loco- 
motive engineer, it is agreed, a list of questions to be 
answered in the written mechanical examination will 
be furnished such firemen in advance of calling them 
in for the examination.” (Article 29) 
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St. Louis Southwestern Railway Company 
“Employment and Promotion 


“62-1. Firemen shall rank on the firemen’s roster 
from the date of their first service as firemen when 
called for such service except as provided in Article 
62-11, and when qualified shall be promoted to positions 
as engineers in accordance with the following rules: 


“62.2. Firemen shall be examined for promotion ac- 
cording to seniority on the firemen’s roster, and those 
passing the required examination shall be given cer- 
tificates of qualification, and when promoted, shall hold 
their same relative standing in the service to which 
assigned.” (Article 62) 


Louisville & Nashville Railroad Company 
‘SENIORITY AND PROMOTION : 


‘*3(a) Firemen shall be examined for promotion ac- 
cording to seniority on the firemen’s roster pro- 
vided they have completed and turned in to the 
proper company officer, their first, second, and 
third year mechanical examination papers. 


Note: See Section 20 as to experience re- 
quired for promotion.”’ (Article 26) 


(47) The BLF&E’s legitimate interest in negotiating 
and contracting concerning matters of training and quali- 
fication of firemen has been recognized by various interested 
parties for over a half a century. This legitimate interest 
has been recognized by the nation’s carriers in negotiating 
and adopting the various BLF&E schedule agreements re- 
ferred to above in addition to many others of similar 
character. These agreements, dating back to 1913 and 
before, all have dealt with the subject of the hiring, train- 
ing, experience and qualifications of firemen for promotion 
to engineer. 
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(48) The rules contained in the schedule agreements 
concerning promotion have been in etfect since World War 
I. These rules have been the means by which carriers 
have maintained an adequate corps of competent engineers 
to operate their locomotives. 


(49) All engineers, with minimal exceptions, have been 
promoted from the craft of firemen on the separate rail- 
roads. Some railroads have in their service a few “hired 
engineers," that is. engineers who were hired as firemen 
and promoted to engineer on another railroad property, 
and then chose to leave engineering service on that prop- 
erty to accept employment as engineer with his new em- 
ployer railroad. BLF&E schedules on nearly all railroads 
(including the six defendant railroads) contain provisions 
describing the conditions under which engineers may be 
**hired’"—that is, not promoted from the ranks of firemen 
on the particular railroad property. ‘‘Hired’’ engineers, 
however, are those who have been promoted to the position 
of engineer on other railroads or have been qualified for 
promotion pursuant to the promotional rules in effect 
thereon. 


/s/ H. E. Giuserr 
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CHICAGO JOINT AGREEMENT 
Between the 
BrorHERHOoD OF LOCOMOTIVE IENGINEERS 
and 


BrotHERHOOD oF LOCOMOTIVE FIREMEN AND ENGINEMEN 


May 17, 1918 


ARTICLE 1 


(a) We affirm the right to make and interpret contracts, 
rules, rates and working agreements for locomotive en- 
gineers shall be vested in the regularly constituted com- 
mittee of the Brotherhood of Locomotive Engineers, and, 
conversely, the right to make and interpret contracts, 
rules, rates and working agreements for locomotive fire- 
men and hostlers, shall be vested in the Brotherhood of 
Locomotive Firemen and Enginemen: Provided, that on 
roads where but one organization has representation or 
maintains a committee, such organization shall have the 
right to negotiate schedules for all men in engine service. 


(b) Where joint agreements are made in the future the 
two committees shall endeavor to obtain yard engineers’ 
rate of pay for hostlers required to make main line move- 
ments, and when such rate is obtained, those positions shall 
be filled by engineers as fast as vacancies occur. 


ARTICLE 2 


In case of a dispute between the two organizations which 
the joint committees or officers placed in charge thereof 
fail to adjust, the matter shall be referred to the two 
Chief Executives, with a statement of the facts upon which 
each side base their contentions. The two Executives shall 
consider and decide the matter in controversy and their 
decision shall be final. In case the Chief Executives fail 
to agree the matter shall be submitted to arbitration and the 


154 


decision of the Arbitrators shall be final. When a decision 
has been reached as above provided, both organizations 
shall unite in enforcing such decision. 


ARTICLE 3 


The right of an engineer, fireman or hostler to seek mem- 
bership in either or both of these organizations, in ac- 
cordance with their respective laws, is conceded: Provided, 
that members who belong to both organizations shall not be 
permitted to serve on the local or General Committees of 
Adjustment, or local or Joint Protective Boards. 


ARTICLE 4 


Engineers or firemen in actual service, members of both 
organizations, shall be required to pay all dues and assess- 
ments required of members of each organization. 


ARTICLE 5 


(a) When a member of either of these organizations has 
been expelled for any cause, except non-payment of dues 
and assessments, the lodge or division shall notify the 
other organization of such expulsion together with a state- 
ment of the cause. 


(b) A member or an ex-member of either of these or- 
ganizations shall not be admitted to membership in the 
other until he is square on the books of the organization to 
which he has originally belonged. 


ARTICLE 6 


In case of a strike involving both organizations each 
man shall receive benefits from the organization having 
jurisdiction of the class of service in which he is engaged; 
the engineers from the Brotherhood of Locomotive En- 
gincers, and the firemen and hostlers from the Brotherhood 
of Locomotive Firemen and Enginemen, under their re- 
spective laws. No man shall receive strike benefits from 
both organizations. 
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ARTICLE 7 


(a) The right of any engineer fireman or hostler to have 
the regularly constituted committee of his organization rep- 
resent him in the handling of his grievances, in accordance 
with the laws of his organization and under the recognized 
interpretation of the General Committee making the sched- 
ule involved, is conceded. 


(b) In case either organization shall make an issue and 
declare a strike independent of the other organization, 
whether there is a joint working agreement or not between 
the Committees, the organization making the issue will not 
order a strike of its members who are working under an 
agreement made by the other organization, and it shall be 
understood that should the Brotherhood of Locomotive 
Engineers order a strike it will not require its members 
who are firing to quit their positions as firemen, and if the 
Brotherhood of Locomotive Firemen and Enginemen shall 


order a strike it will not require its members, who are 
running engines, to quit their positions as engineers. 


(ec) When a strike is called by one org: anization the 
members of the other organization shall not perform any 
service that was being performed, before the strike was 
called, by the members of the organization who are on 
strike. 


(d) When a member of either orga anization has a griev- 
ance which the local committee of his organization is unable 
to adjust with the local officers of the company, the matter 
shall be referred to the two General Chairmen who shall 
unite and work jointly in handling such grievance to its final 
conclusion. 


(ec) In ease of any dispute between the two organizations 
that is finally decided in favor of either organization, as 
against the contentions of the other, or in case any General 
Chairman or General Committee fails or refuses to act 
jointly with the General Chairman or General Committee 
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of the other organization the organization in whose favor 
the decision is made shall not be limited in its power to 
enforce the decisions made in its favor by the limitations 
of paragraph (b) hereof. 


ARTICLE § 


When any grievance has been handled by a committee of 
one organization, except jointly as herein provided, it shall 
not thereafter be handled by the committee of the other 
organization. 


ARTICLE 9 


The principle of joint schedules for engineers, firemen and 
hostlers is affirmed and it is the recommendation of this 
Committee that joint meetings of the General Committees 
on every system of railroad be arranged for in future sched- 
ule negotiations. The policy of joint action herein sub- 
scribed to shall also apply to concerted wage movements. 


ARTICLE 10 


(a) Firemen shall rank on the firemen’s roster from the 
date of their first service as firemen when called for such 
service, and when qualified shall be promoted to positions 
as engineers in accordance with the following rules: 


(b) Firemen shall be examined for promotion according 
to seniority on the firemen’s roster; and those passing the 
required examination shall be given certificates of qualifica- 
tion, and when promoted shall hold their same relative 
standing in the service to which assigned. 


(c) If for any reason the senior eligible firemen are not 
available and a junior qualified fireman is promoted and 
used in actual service out of his turn, whatever standing 
the junior fireman so used establishes shall go to the credit 
of the senior eligible fireman. As soon as the senior fire- 
man is available he shall displace the junior fireman, who 
shall drop back into whatever place he would have held 
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had the senior fireman been available and the junior fireman 
not used. 


(d) As soon as a fireman is promoted he will be notified 
in writing by the proper official of the company of the date 
of his promotion, and unless he file a written protest within 
sixty days against such date he cannot thereafter have it 
changed. When a date of promotion has been established 
in accordance with regulations, such date shall be posted 
and if not challenged in writing within sixty days after 
such posting, no protest against such date shall be heard. 


(e) No fireman shall be deprived of his rights to examina- 
tion nor to promotion in accordance with his relative stand- 
ing on the firemen’s roster because of any failure to take 
his examination by reason of the requirements of the com- 
pany’s service, by sickness, or by other proper leave of 
absence, provided: That upon his return he shall be im- 
mediately called and required to take examination and ac- 
cept proper assignment. 

(f) The posting of notice of seniority rank, as per section 
(d), shall be done within ten days following date of promo- 
tion and such notice shall be posted on every bulletin board 
of the seniority district on which the man holds rank. 

(g) Firemen having successfully passed the qualifying 
examination shall be eligible as engineers. Promotion and 
the establishment of a seniority date as engineer, as pro- 
vided herein, shall date from the first service as engineer, 
when called for such service. 

Nore: On roads where promotion is to road service only, 
promotion and establishment of seniority date as road 
engineer will obtain. 

(h) The seniority date of a hired engineer shall be the 

date of his first service as engincer. 


Articte 11 


(a) When, from any cause, it becomes necessary to Te- 
duce the number of engineers on the engineers’ working 
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lists, those thus taken off, who have been promoted from 
the ranks of the firemen on any seniority district, may, if 
they so elect, displace any fireman their junior on that sen- 
jority district, under the following conditions: 

First: That no reductions will be made, so long as those 
in pooled or chain-gang freight service are averaging the 
equivalent of 3,000 miles per month; or, on the road extra 
list, are averaging the equivalent of 2,200 miles per month, 
or those on the extra list in switching service are averaging 
as much as 22 days per month. 

Secoxp: That when reductions are made, they shall be 
in reverse order of seniority. 


(b) When hired engineers are laid off on account of 
reduction in service, they will retain all seniority rights; 
provided, they return to actual service within 30 days from 
the date their services are required. 

(c) Engineers taken off under this rule shall be returned 
to service as engineers, in the order of their seniority as 
engineers, and as soon as it can be shown that engineers 
in pooled or chain-gang freight service can earn the equiv- 
alent of 3,500 miles, or in extra service the equivalent of 
2,600 miles per month. 


(d) Under this rule it is understood that after all en- 
gincers who have been taken off have been returned to 
service as engineers this rule shall not apply with respect 
to further additions. 

(e) It shall be the policy of both organizations, when 
working jointly, to insist upon having a guaranteed monthly 
wage of not less than $100 for all extra engineers and not 
Jess than $65 for all extra firemen retained in service, and 
when a minimum wage is guaranteed no reductions in the 
force will be insisted upon by cither organization. 


Nore: In making reductions and replacing firemen upon 
the service lists, the same mileage shall apply as in the 
case of engineers except that the rules shall not apply 
to firemen in switching service. 
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ARTICLE 12 


(Proposed joint working agreement for the Brotherhood 
of Locomotive Engineers and the Brotherhood of Locomo- 
tive Firemen and Enginemen) : 


(a) For the purpose of securing better wages and better 
working conditions and affording protection to their mem- 
bers, it is hereby agreed that the Brotherhood of Locomo- 
tive Engineers and the Brotherhood of Locomotive Fire- 
men and Enginemen on the . railroad 
will work jointly. 


(b) When the committees have been convened jointly 
they shall first proceed to the election of a Chairman, Vice 
Chairman and Secretary from among their members. If 
the Chairman is elected from one organization, the Vice 
Chairman and Sceretary shall be elected from the other. 
The duties of the Chairman shall be to preside at the meet- 
ings of the joint committee and in his absence the Vice 


Chairman shall preside. 


(ec) The powers and duties of the Chairman or Vice 
Chairman shall be purely parliamentary, and they shall 
hold office only for the session for which elected. The two 
General Chairmen shall conduct the hearings with the of- 
ficials of the Company, and shall have charge of the com- 
mittee when not in joint session, sharing equally in this 
work. 


(ad) It shall be the duty of the secretary to keep a true 
and correct record of the proceedings, which shall be read 
each day, and at the close of the session, for which he was 
elected, he shall furnish each committee with a copy thereof. 


(ce) Having elected officers as above, the two committees 
shall meet jointly and deliberate upon all questions that 
may be presented in accordance with and subject to the laws 
of the respective organizations. 
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(£) All questions may be disposed of by a majority vote 
of the members in the committee of the whole, but either 
side may, by a majority vote of its members, demand an 
organization vote, in which case each organization shall 
have but one vote regardless of its numerical strength. In 
case of a deadlock due to one organization voting against 
the other, the matter may be further considered, and should 
neither side recede from their position, the Chairman, act- 
ing in conjunction with the Vice Chairman, shall appoint a 
conference committee, composed of an equal number of 
members (not to exceed three) from each organization to 
consider and propose a solution of the question. 


(g) After the committees in joint session have completed 
the draft of a proposition to be submitted to the company, 
it shall then be approved by an organization vote. Should 
it fail to receive the necessary approval, the Chairman will 
appoint a conference committee, which will make modifica- 
tions in accordance with the views of its members. 


(h) When committees have arranged to work jointly, 
neither Chairman or Committee will be permitted to go to 
the office of the railroad, with which they are negotiating, 
without the other Chairman or Committee; and neither com- 
mittee shall effect a settlement of the matters in negotia- 
tion without the knowledge and consent of the other. 


(i) In accordance with the Chicago Agreement, neither 
General Chairman shall take up a case of any kind without 
the assistance of the other, but this does not necessarily 
mean that both Chairmen shall be present at every con- 
ference on the different cases, it being understood that 
either Chairman has the right to designate his Vice Chair- 
man or the Chairman of the other organization to represent 
him. This is not intended to permit the Chairmen to work 
independently of each other, but is for the purpose of 
expediting the work and to reduce the expense, it being 
expressly understood that both Chairmen shall be present 
when any case of importance is to be adjusted. 
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(j) In case of voting to make an issue the committees of 
each organization shall vote on the question in accordance 
with their respective laws, and shall immediately com- 
municate the results of the vote to the committee of the 
other organization. If the Committee of either organiza- 
tion shall fail to vote in favor of making an issue, the other 
organization shall not be barred from making an issue 
alone. 


(k) When a vote of the membership is taken, each or- 
ganization will poll its members in accordance with its 
own laws, on a ballot with a blank space for the members 
to indicate the service they are performing. 


(1) When the result of the vote is known, each organiza- 
tion will communicate the result to the other: and, should 
either organization fail to give the necessary strike vote, 
the other shall not be barred. 


(m) When the two committees have formed a joint com- 
mittee they shall thereafter work jointly, electing a Chair- 
man, a Vice Chairman and Secretary at each session (this 
not to apply in ease of a recess), and will not cease to work 
jointly by reason of any disagreement or deadlock until the 
question has first been submitted to the Chief Executives, 
as provided in the Chicago Agreement, and their decision 
rendered thereon. 


(n) These rules may be modified or amended by a two- 
thirds vote of the members of the joint committee in order 
to meet local conditions, and subject to the approval of the 
two Chief Executives. 


ARTICLE 13 


(a) Where jurisdiction over hostlers is transferred to the 
Brotherhood of Locomotive Firemen and Enginemen, and 
where jurisdiction over men running switch engines is 
transferred to the Brotherhood of Locomotive Engineers, 
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the rights that have been acquired and practices now in 
etfect for the men under the jurisdiction of the organiza- 
tion from which jurisdiction is transferred shall be pre- 
served by the organization to which jurisdiction is trans- 
ferred. 


(b) It being further understood that “fixtures”? in yard 
service shall not be displaced by road engineers during 
periods of business depression. 


Agticte 14 


Laws of either organization which interfere in any man- 
ner with the proper execution of this agreement shall be so 
amended as to avoid confliction therewith. 


Articte 15 


This agreement shall not be amended, revised or annulled, 
until after thirty days written notice has been served by 
order of the Convention of either organization. 


RECOMMENDATION : 


That it is the sense of this body that this agreement be 
not made public until after it has been presented to the next 
Convention of the Brotherhood of Locomotive Firemen and 
Enginemen, to be held in Washington, D. C., in June, 1913. 


ResouuTIion : 


It shall be the policy of both organizations, acting through 
their General Committees on each railroad, to open nego- 
tiations with the proper officials of such railroad for the 
purpose of securing their co-operation in placing in effect 
the rates of wages and rules of employment agreed to 
herein: provided, that provisions of notice in existing 
schedules and laws of both organizations will be observed 
in reopening schedules to accomplish this purpose. 
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Dare EFFECTIVE: 


This joint working agreement between the Brotherhood 
of Locomotive Engineers and Brotherhood of Locomotive 
Firemen and Enginemen, if ratified by the Twenty-sixth 
Convention of the Brotherhood of Locomotive Firemen and 
Enginemen, shall be become effective July 1, 1913. 


AGREED To For THE 
Brotherhood of Locomotive Engineers: 


W.S. Stone, G. C. E. 

M. W. Cadle, Asst. G. C. E. 

M. E. Montgomery, Asst. G. C. E. 
J. G. Bywater, Committee 

T. J. Hoskins, #4 

John Meeks, v7 

M. J. Flannery, ”’ 


AGREED To For THE 
Brotherhood of Locomotive Firemen and Enginemen. 


W. S. Carter, President. 
Timothy Shea, Asst. Pres. 
E. A. Ball, 1st Vice Pres. 
A. Dillon, 2nd Vice Pres. 
A. Philips, 3rd Vice Pres. 
C. V. McLaughlin, 4th Vice Pres. 
P. J. McNamara, 5th Vice Pres. 
Walter D. Moore, 
C. J. Goff, 
H. M. Walker, 
D. W. Smith, 
I. C. Clark, 
. W. Lewis, 
. D. Hopkins, 
A. I. Kauffman, 
. W. Karn, 
. B. Robertson, 
. A. Boone. 
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{Filed February 20, 1967] 


Motion for Summary Judgment Submitted by the 
Brotherhood of Locomotive Engineers 


Plaintit? Brotherhood of Locomotive Engineers hereby 
respectfully moves the Court for summary judgment in its 
favor granting the relief as set forth in the prayer to its 
Complaint, on the ground that there is no genuine issue as 
to any material fact and that said plaintiff is entitled to 
judgment as a matter of law, all as more fully set forth in 
the attached Affidavit with appendices of its First Assistant 
Grand Chief Engineer, C. J. Coughlin, the Memorandum of 
Points and Authorities in support of this Motion, the State- 
ment of Material Facts, and the record herein. 


[Filed February 20, 1967] 
Affidavit of C. J. Coughlin 


C. J. Covers, being first duly sworn, deposes and says: 


(1) I am First Assistant Grand Chief Engineer of the 
Brotherhood of Locomotive Engineers, (BLE), the plain- 
tiff herein. This Affidavit is made in support of the BLE’s 
Motion for Summary Judgment and in amplification of 
certain statements contained in Mr. H. E. Gilbert’s Affidavit 
made in support of the BLF&E’s Motion for Summary 
Judgment in this cause. 


(2) The BLE is a railway labor organization under the 
Railway Labor Act and represents over 97% of the loco- 
motive engineers employed on the railroads of the United 
States. It also represents a significant number of loco- 
motive firemen. My connection with the railroad industry 
began in 1925 as a clerical employee with the Union Pacific 
Railroad. In 1928, I was hired by the Spokane, Portland 
& Seattle Railroad (S.P.&S.). I worked as a locomotive 
fireman and hostler for that rail carrier until 1942. At 
that time, I began working as a locomotive engineer for the 
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S. P. & S. After becoming a locomotive engineer, I never 
again worked in the craft of locomotive firemen. I still 
hold seniority as a locomotive fireman and as a locomotive 
engineer on the S. P. & 8. 


During the period of 1950 to 1959, I was General Chair- 
man for the BLE on the S. P.& S. As General Chairman, 
it was my duty under the Railway Labor Act to represent 
those employees of the S. P. & S. in the craft of locomotive 
engineers in the negotiations, maintenance and interpre- 
tation of agreements covering the rates of pay, rules and 
working conditions of that craft. Due to the fact that the 
office of General Chairman on the S. P. &S. is a part-time 
job, I continued working as a locomotive engineer during 
that period. 


In 1959, I assumed the position of Assistant Grand Chief 
Engineer, which is a national office of the BLE. In 1964, 
I was selected by the BLE Advisory Board to complete the 
term of office for First Assistant Grand Chief Engineer. 
which became vacant due to the death of the then Grand 
Chief Engineer of the BLE. I was re-elected to this office 
by the delegates to the 1966 BLE Convention. 


(3) As collective bargaining representative under the 
Railway Labor Act for the craft of locomotive engineers, 
the BLE holds 19S separate collective bargaining agree- 
ments with the railroads of the United States. The vast, 
majority of these contracts are with the large, major rail 
carriers in this nation, which are commonly referred to 
as Class I Railroads. The BLF&E has a number of con- 
tracts covering the craft of locomotive engineers, but most. 
if not all, of these agreements are with small railroads, 
which handle industrial, transfer or switching operations. 
It is not unusual for only one or two locomotive engineers 
to be employed on the railroads where the BLF&E holds the 
contract for engineers. 


(4) The BLE also holds contracts for the craft of loco- 
motive firemen on 52 railroads in the United States. 
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(5) The BLE has a total membership exceeding 65,000 
persons. Included in these figures are approximately 
30,000 members who are actively working as locomotive 
engineers and 8,000 as locomotive firemen. On the basis 
of figures compiled by the Interstate Commerce Commis- 
sion, there are presently somewhat over 35,000 individuals 
employed on the Class I Railroads in the United States in 
the craft of locomotive engineers. (See Appendix 5) Ex- 
cept on those small or minor railroads where the BLF&E 
may be the recognized or certified collective bargaining 
representative for the craft of locomotive engineers, the 
BLE, as previously noted, represents 97% of the locomo- 
tive engineers. Many of the 17,000 locomotive engineers 
whom the BLF&E claims as members are double headers, 
that is, they also retain membership in the BLE. 


(6) For many years, there has been a separate craft for 
locomotive engineers and a separate and distinct craft for 
locomotive firemen on the railroads. On all the major 
railroads in the United States, including the six defend- 
ant railroads, the BLE is and has been for over 100 years 
the collective bargaining representative for those persons 
employed in the craft of locomotive engineers. Through- 
out all those past years and at present, the locomotive 
engineer has been and is the skilled and responsible operat- 
ing empolyee on whose shoulders, the Presidential Railroad 
Commission (Report of the Presidential Railroad Com- 
mission, Washington, D. C., February, 1962, the Commis- 
sion was created on November 1, 1960, by Executive Order 
19891) found at page 45 of its Report, ‘‘rests the primary 
responsibility for the safe and efficient operation of the 
locomotives’’. 


(7) Basically the duties of both locomotive firemen and 
the locomotive engineers have been defined by the carriers 
in a set of rules governing the operation of their railroads. 
These rules must be complied with by all employees whose 
duties are in any way affected thereby. 
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For example, on May 1, 1950, a group of railroads, in- 
cluding the Chicago, Rock Island & Pacific, the Missouri- 
Kansas-Texas Lines, the Missouri Pacific Lines, and the 
defendant St. Louis Southwestern Lines, adopted a uniform 
code of operating rule. Among the duties outlined for 
locomotive engineers, Rule 508 thereof states: ‘‘It is the 
duty of the engineer to handle the engine at all times, but 
the fireman may do so for short periods, with permission of 
and in the presence of the engineer, who will be responsible 
for the proper handling of the engine. This rule does not 
confer authority to exchange duties, which is prohibited 
by Rule Q’’. 


Rule 508 continues: ‘‘Fireman must not handle the engine 
in the absence of the engineer, unless authorized by the 
proper officer, or in some emergency as requested to do 
so by the conductor.”’ 


Rule Q, referred to in Rule 508, states in pertinent part: 
‘Employees must report at the appointed time, devote 
themselves exclusively to their duties, must not absent 
themselves, nor exchange duties with or substitute others 
in their place without proper authority.”’ 


Other railroads, including the remaining defendants, have 
like or similar operating rules relative to the duties of a 
locomotive engineer. 


Up to July 1, 1963, Rule 1003 of the Operating Rules of 
the Southern Railway System, one of the major rail car- 
riers in the Southeastern United States, referred to the 
duties of engineers in part as follows: ‘‘They are re- 
sponsible for proper performance and handling of the 
engine, for care of equipment, economical use of fuel and 
supplies, the performance of duties by their firemen so 
far as practicable, instructing them when necessary as to 
their duties.”’ 


Since July 1, 1963, this rule was changed to provide: 
““They are responsible for proper performance in handling 
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of the engine. for use of equipment and economical use of 
fuel and supplies."* The following was deleted: ‘‘the per- 
formance of duties by their firemen so far as practicable, 
instructing them when necessary as to their duties.”? As 
will be subsequently shown, these operating rules pertain- 
ing to the duties of firemen have been changed or deleted 
to more clearly reflect the existing differences between the 
crafts of locomotive engineers and locomotive firemen. 


(S) In many instances, in addition to the carriers’ operat- 
ing rules. BLE agreements for its craft have incorporated 
comprehensive provisions relative to the duties of a loco- 
motive engineer. Such provisions are exemplified by the 
agreement, dated November 18, 1966, between the BLE 
and Grand Trunk Western Railroad Company. A copy of 
this agreement is attached hereto as Appendix 1. 


(9) Shortly after the Civil War, firemen began to appear 
on locomotives on American railroads. During the period 
of steam locomotives, the firemen’s principal work, as the 
name implies, was to fire the engines. The Presidential 
Railroad Commission stated at page 35 of its Report: 
‘¢ © © * Their principal work was directly related to the pro- 
duction of power to propel the locomotive. With the advent 
of the diesel locomotive, the traditional ‘firing’ duties dis- 
appeared. Since 1937, however, a national rule has re- 
quired the use of firemen on virtually all freight and yard 
diesel and electric locomotives, as well as on passenger 
locomotives’’. 


The engine crew on the hand-fired steam locomotive ordi- 
narily consisted of the engineer and the fireman. The engi- 
neer was in complete charge of the locomotive and respon- 
sible for its safe and efficient operation as well as being re- 
sponsible for the performance of the fireman and other 
members of the crew that were stationed on the locomo- 
tive. The engineer devoted most of his time to handling 
the controls, including the whistle and bell and in keeping 
a constant lookout ahead. It was the job of the fireman 
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to do whatever the engineer told him to do, principally, 
however, to shovel coal into the firebox and maintain ade- 
quate steam pressure for the proper operation of the loco- 
motive. He obtained the name of ‘‘freman’’ because his 
primary duty was tending the fire in the locomotive. On 
the hand-fired steam locomotive, the fireman had little time 
to aid in maintaining a lookout. He spent most of his time 
shoveling coal. 


The coal stoker and oil burner locomotives, which fol- 
lowed the hand-fired locomotives, relieved the fireman 
of his primary and arduous duty of shoveling coal into 
the firebox. He had more time to keep 2 lookout, but 
his job was fundamentally the same—tending the fire and 
keeping up the steam pressure. 


It is doubtful during the steam engine period whether 
firemen received adequate on-the-job training or instruc- 
tion to become fully qualified locomotive engineers. Mr. 


D. B. Robertson, then President of the BLF&E, covered 
this point in a letter of March 18, 1925, which letter consti- 
tuted a joint ruling under the so-called Chicago Joint 
Agreement in effect at that time. His letter stated: 


“In fact, firemen on the large present day hand- 
fired locomotives used on many of our railroads, are 
so fully oceupied with firing the engine they have 
little or no opportunity to observe how the engineer 
is performing his duties. He cannot, therefore, learn 
through observation. He can do no other than guess 
at the finer points in the matter of handling the engine 
and train, which have such important bearing upon 
the successful performance of the duties of an engi- 
neer. In our opinion a fireman who has had a reason- 
able amount of road experience in freight and pas- 
senger service can learn more about handling one of 
our large locomotives and trains by making a few 
student trips as an engineer than he will ever learn 
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through any effort on his part to study the handling 
of the train while holding a firing position. 


**Six months or, at the most, a year’s experience upon 
the prevailing type of locomotive on the district, to- 
gether with the necessary knowledge required for pass- 
ing mechanical and train rules examinations, should 
qualify any fireman for promotion and be the means 
of making of him a successful engineer.’’ 


(10) Diesel locomotives began to be used in yard service 
in the 1920°s. Firemen were not assigned to them. Diesel 
passenger trains were introduced in the 1930’s. Some 
carriers did not assign firemen on them until after pro- 
tracted negotiations. 


The diesel electric locomotive posed new and serious 
problems for the firemen. There was no fire to tend and 
no steam pressure to maintain. It soon became apparent 
that the engineer could do all the work that was to be done 
in the cab of the locomotive. 


As a result of these anticipated pressures upon con- 
tinued employment of firemen, the BLF&E in 1936 made a 
request on the Eastern, Southeastern and Western Car- 
riers’ Conference Committees for a national rule requiring 
firemen to be assigned to all types of locomotives in all 
classes of service. In February 1937, the BLF&E and the 
Carriers’ Conference Committees reached an agreement 
on the issue. The so-called National Diesel Agreement of 
1937 provided that firemen would be assigned on most 
locomotives in most classes of service. Single and multiple- 
unit electric trains, chiefly used in commutation service, 
and locomotives weighing less than 90,000 pounds on drivers 
were specifically excluded from the requirement of having 
a fireman. Nothing was said in the agreement about the 
duties of firemen on diesels. 


On the first diesel locomotives, it was necessary to man- 
ually operate shutters, purolators and steam generators 
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located in the engine room. Generally, firemen were as- 
signed these duties and were held responsible for their 
performance. However Arbitration Board No. 140 found 
that ‘“‘this does not mean that they are duties that can 
be performed only by firemen.’’ (Arbitration Board No. 
140, Award dated April 13, 1954, at page 31). 


The engine room functions of the fireman steadily de- 
creased with the introduction and perfection of automatic 
operating devices on the diesel locomotive. Alarms in the 
cab gave warning of trouble in the engine room, and there- 
fore engine room patrols were no longer regularly re- 
quired. Accordingly to the majority of Arbitration Board 
No. 140, the evidence at that time—1954—showed that ‘‘the 
change from steam to diesel power left little or nothing 
for the fireman to do.’? (Award No. 140, supra, at p. 30). 
The Board members found little work to be performed in 
the engine room. The Board said that any such work that 
had to be performed ‘‘is not exclusively that of a fireman. 
(Award No. 140, supra, at p. 32). 


Arbitration Board No. 140, concurring in the findings of 
Emergency Board No. 70, stated: 


“This lack of any exclusive right of fireman to 
engine room work is tacit in the Report of the 1943 
Diesel Board. There the Board remarks upon the fact 
that employees other than firemen sometimes not only 
do maintenance and repair work but also engage in 
work of operational character .... Proof of an ex- 
clusive right to any work in the engine room—a pre- 
requisite to its pre-emption by any craft—is wholly 
lacking in the ease presented.”’ 


(11) In 1935, there were about 50,000 steam locomotives 
and 90 diesel electric units in service on the Class I Rail- 
roads in the United States. However, by 1965, there were 
approximately 28,000 diesel electric units and only 31 
steam locomotives in operation on the Class I Railroads. 
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‘A chart detailing these changes is attached hereto as 
Appendix 2. 


The dieselization of motive power on the railroads led 
to. what the Presidential Railroad Commission termed at 
page 36 of its Report, the almost complete elimination of 
**the principal work that firemen had customarily done 
when they worked on steam locomotives.”’ 


(12) Asa result of the change from steam to diesel loco- 
motion, fremen were commonly asserted to serve four func- 
tons. Each of these was discussed in detail by the afore- 
mentioned Presidential Railroad Commission in Chapter 4 
of its Report (pp. 38-45). There were labeled (1) lookout 
function, (2) mechanical function, (3) relief of engineer 
function, and (4) future source of engineers. 


This Commission, however, found that by 1960 the fire- 
men’s duties were almost exclusively that of a lookout on 
the left hand side of the locomotive cab. Nevertheless the 
Commission held: 


‘The conclusion of this review of the fireman’s look- 
out function is that it is not essential to the safe and 
efficient operation of road freight and yard diesels. 
On freight diesels, the fireman has no special qualifica- 
tions to perform the lookout function as distinguished 
from other members of the crew. Therefore, he pos- 
sesses no unique or traditional ‘craft right’ to dis- 
charge this function. On yard diesels, his function in 
passing signals is minimal.”’ (Presidential Railroad 
Commission Report, p. 40). 


As to the second function, correction of mechanical mal- 
functions, the Commission said: 


“The conclusion of this review of the mechanical 
duties now performed by firemen-helpers on road 
freight and yard diesels is that they involve a small 
portion of the total time on duty, are relatively minor, 
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and are not essential to safe operation. The infre- 
quent minor malfunctions which do occur can be 
handled by the engineer. If they are more serious, the 
services of skilled maintenance personnel called to 
handle the emergency will still be required, as at pres- 
ent.”’ (Presidential Railroad Commission Report, 
p. 43). 


Firemen were also asserted to provide temporary relief 
for the engineer. On occasion, the fireman may have re- 
lieved the engineer. This was not and is not a universal 
practice, however. Many engineers, including myself, would 
not permit the fireman to handle the locomotive in road 
service. In some instances, I did allow the fireman to 
handle the locomotive in yard service. There was no di- 
rective of the carrier that required the engineer to let 
the fireman operate the locomotive. In fact, the rules of 
the various carriers stipulate that if the engineer permits 
the fireman to operate the locomotive, the fireman can do so 
only in the presence of the engineer, who remains directly 
responsible for the safe and efficient operation of the 
locomotive. Any negotiations on the subject of firemen 
providing relief for engineers would be within the jurisdic- 
tion of the BLE as bargaining representative for the craft 
of locomotive engineers. However, the BLE has never 
discussed this matter with management. To the best of 
my knowledge, the only materials indirectly related to the 
subject are contained in the operating rules unilaterally 
prescribed by the railroads. 


In respect to the relief feature, the Presidential Railroad 
Commission stated: 


‘When the engineer needs temporary or emergency 
relief the locomotive can be stopped in road service 
with minimal delay in the absence of a fireman, and in 
yard service with practically no delay. In the event 
of an emergency created by the death or illness of the 
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engineer in road freight service, any member of the 
train crew riding in the cab (such as the head brake- 
man) can easily stop the train.’’? (Presidential Rail- 
road Commission Report, p. 43). 


Finally, in regard to retaining firemen as the future 
source of engineers, the Commission concluded: 


*+Engineers have almost universally been promoted 
from the ranks of firemen who pass qualifying examina- 
tions. This fact does not in itself, however, compel 
the conclusion that the fireman’s job should be retained. 
The engineer is a skilled and responsible operating em- 
ployee, upon whose shoulders rests the primary respon- 
sibility for the safe and efficient operation of the loco- 
motive.’ (Presidential Railroad Commission Report, 
p. 45). 


(13) On November 2, 1959, the rail carriers nationally 
served notices under Section 6 of the Railway Labor Act 
upon the five Brotherhoods representing the operating 
employees. These five Brotherhoods include the BLE 
and BLF&E. One of the issues involved in these notices 
was the retention or the removal of the locomotive firemen 
on road freight and yard diesel and electric locomotives. 
This question was subject to study by, as already noted, 
the Presidential Railroad Commission, and subsequently 
by Emergency Board No. 154, and Arbitration Board 282, 
which latter Board came into being as a result of Public 
Law 8%108. Each of these Commissions or Boards found 
that the lookout, mechanical, and relief functions, and 
also the feature whereby many engineers had come from 
the ranks of firemen, were not significant to require the re- 
tention of locomotive firemen on all diesel-electric locomo- 
tives in road freight and yard service. 


(14) On November 26, 1963, Arbitration Board No. 282, 
established by joint resolution of Congress on August 23, 
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1963, Public Law 98-108, issued its award and the neutral 
members thereof issued their opinion, copies of which are 
attached for the convenience of the court as Appendices 3 
and 4, respectively. In essence the award authorized the 
elimination of 90% of the existent firemen positions on 
freight engine crews and yard engine crews of the nation’s 
railroads. The technological change which gave rise to 
the dispute as to the continued need for firemen and the 
contentions of the carriers and the labor organizations were 
succinetly set forth in the opinion of the neutral members: 


“<Qne of the central points of disagreement concerns 
the continued use of firemen (sometimes—and partic- 
ularly in yard switching operations—referred to as 
‘helpers’) on locomotives, such as diesel-electric or 
electric locomotives, which do not use steam power and 
on which the work of firing the boilers therefore need 
not be performed. In 1937, when the ‘dieselization’ 
of railroad power was just beginning and its future was 
still uncertain, the carriers and the BLF&E entered 
into a National Diesel Agreement which, in substance 
and as since modified in certain details, requires the 
employment of a fireman on all locomotives, whether 
or not they used steam power, with the exception only 
of certain yard switchers below a specified weight and 
certain electric rail cars or self-propelled rail motor 
ears or construction machines. This requirement re- 
mains in effect, even though ‘dieselization’ has since 
swept the industry and even though there are now only 
a handful of steam locomotives in service. The car- 
riers accept the continued use of firemen on passenger 
diesel locomotives, where there are now only two men 
in the cab. They assert, however, that in road freight 
operations, where the head brakeman is in the cab 
to provide left-hand lookout, and in yard switching 
operations, where the ground crew guides the engi- 
neer, no fireman is needed for lookout or signal-passing 
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duties, and that the present duties of firemen in con- 
nection with the detection and correction of mechanical 
or electrical malfunctions can be performed—and, in- 
deed, often are performed—by engineers and shop 
maintenance men in the normal course of their work. 
For some years, therefore, the carriers have been press- 
ing for the modification of the National Diesel Agree- 
ment and the right to eliminate all firemen positions. 
The organizations have resisted the move, claiming that 
the work performed by a fireman—left-hand lookout, 
signal passing, engine inspection, and the correction 
of malfunctions—is still necessary and cannot prop- 
erly be performed by other employees.”’ 


(15) Arbitration Board Award 282, its application by 
the various managements, and its subsequent interpreta- 
tion by legal and administrative tribunals have been based 
upon the opinion that there are few, if any, remaining duties 
reserved to firemen. 


The various reports and studies of the numerous Govern- 
mental Boards and Commissions on the point have basically 
relegated the present day fireman to the position of a 
lookout. 


As previously noted, the railroads have always unilater- 
ally prescribed the rules which set forth the duties of its 
employees. One of the railroads on which the BLF&E is 
the collective bargaining representative for the craft of 
locomotive firemen is the Southern Railway System. Prior 
to 1963, the operating rules of that carrier, which were 
typical of all railroads, read as follows: 


‘£1050. Firemen are directly responsible to and must 
obey the orders of division and terminal officers. They 
must obey the orders of the shop foreman within shop 
limits, and, when with an engine, they must obey the 
orders of the engineman. 
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“©1051. They are jointly responsible with the engine- 
man for proper performance of the engine and, when 
necessary, the protection of the front of their train. 


“©1052. They must report for duty at the appointed 
time and place, examine bulletin books when practic- 
able, and see that the engine is properly equipped with 
signals and supplies. 


“1053. When other duties permit and for the safety 
of their train, they must keep a lookout for signals, 
obstructions or defects of track or of their trains and 
instantly warn the engineman, keep the train orders in 
mind and call them to the attention of the enginemen 
when necessary. 


“©1054. They must not move the engine in the absence 
of the engineman except on instructions of proper 
authority. 


“©1055. Steam generators on diesel units must not be 
blown down in the vicinity of passenger stations or at 
other locations where it would be hazardous or cause 
personal injury. 

“©1056. On engines they must assist the engineman in 
checking all fuel gauges, water gauges, temperature 
gauges, cooling fans, fuel and lubricating oil gauges, 
battery charging circuits, other gauges indicating cor- 
rect and proper operation of equipment, and must start 
and stop diesel engine at initial and final terminals 
when necessary. In passenger service, at initial ter- 
minals they must start steam generators and be pre- 
pared to turn steam to the train when called for. At 
final terminals, they must shut down steam generators, 
unless otherwise instructed by proper authority.’’ 


Today the rules governing firemen on that railroad 
have been limited to the following: 


“$1050. Firemen are directly responsible to and must 
obey the orders of division and terminal officers. They 
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must obey the orders of the shop foreman within shop 
limits, and in passenger service they must obey the 
orders of the engineman. 


“1051. Page 136, deleted. 


“1052. Page 136. They must report for duty at the 
appointed time and place. 


**1053. Page 136, deleted. 


“1054. Page 136. They must not move the engine 
except on instructions of proper authority. 


“1056. Page 136. In passenger service, at initial 
terminals they must start steam generators and be 
prepared to turn steam to the train when called for. 
At final terminals, they must shut down steam genera- 
tors, unless otherwise instructed by proper authority.’ 


Although the Southern Railway has taken the most 
drastic action in this respect, it is apparent that these 
changes reflect the existing situation as to the concept of 
firemen’s duties. It is not known whether the BLF&E 
tried to prevent this action of that carrier or to the extent 
that other of the nation’s carriers are taking the same 
position in practice without modification of their operating 
rules. 


(16) In the pre-dieselization year of 1935, there were 
approximately 40,000 locomotive engineers ‘and 44,000 loco- 
motive firemen on the nation’s Class I Railroads. By rea- 
son of dieselization, which resulted in greater motive 
power to haul longer trains, there were in 1960 approxi- 
mately 36,000 locomotive engineers and 39,000 firemen on 
the same railroads. In 1964 these figures had dropped to 
approximately 34,000 locomotive engineers and 30,000 fire- 
men. During 1965, the first full year Award 282 was in 
effect, 35,000 locomotive engineers and only 22,000 firemen 
were employed on the nation’s railroads. I have attached 
hereto as Appendix 5 a chart showing the employment 
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figures for locomotive engineers and locomotive firemen 
for the five year periods from 1935 to 1960 and for each 
year thereafter. 


(17) The experience gathered by the BLE establishes 
that there is a present shortage of locomotive engineers 
on many, if not all, of the nation’s major railroads. It 
is anticipated that this shortage will become even more 
acute in the coming months. This experience is exempli- 
fied by the affidavits of J. W. Crawford, BLE General 
Chairman on the Illinois Central Railroad; W. M. Dune- 
gan, BLE General Chairman on the Spokane, Portland & 
Seattle Ry. Co.; Marvin L. Geiger, BLE General Chairman 
on the Seaboard Air Line Railroad; and E. E. Watson, 
BLE General Chairman on the Terminal Railroad Associa- 
tion of St. Louis. Their affidavits are attached hereto as 
Appendices 6, 7, 8 and 9, respectively. 


General Chairman Crawford states: 


“As result of the Award of Arbitration Board 282 
and the policy adopted by the Illinois Central Railroad, 
immediately following the rendition of the Award, i.e., 
offering monetary allowances to the senior engineers in 
exchange for their resignation, a shortage of engineers 
has developed on this railroad, resulting in numerous 
eases of hardship to the engineers and non-compliance 
with contract provisions, such as being required to 
work all or part of vacation period and exceeding mile- 
age limitations. Not only is there no indication of 
this condition being alleviated in the future but indi- 
cations are that it will become intensified, as the supply 
of firemen is insufficient to meet even the present need 
for supplying locomotive engineers. On the basis of 
these present conditions and anticipated future condi- 
tions, it would appear obvious that the carrier will 
be required to seek locomotive engineers from sources 
other than the rank of locomotive firemen.’? (See p. 2 
of Crawford Affidavit, Appendix 6). 
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Mr. Dunegan finds the present conditions on his rail- 
road, Spokane, Portland & Seattle Ry. Co., to be as 
follows: 


‘<The provisions of Award 282 did greatly reduce the 
number of firemen employed on our railroad. The 
ranks of the firemen have been depleted further by the 
repeal of the full crew laws in the states of Washing- 
ton and Oregon. Prior to these two events, the senior- 
ity list of firemen generally was about 10% greater 
than the list of engineers; whereas, we now find the 
list of firemen to be only about 40% as large as the 
list of engineers. This very significant reduction in the 
number of firemen will become even more pronounced 
as attrition further depletes their ranks. This reduc- 
tion has already created a definite man-power problem 
affecting the availability of men for the position of 
locomotive engineer, and this problem will become 
greater with the passing of time. Consideration of 


this situation makes it obvious that railroad manage- 
ment must look outside the ranks of locomotive firemen 
for the future source of locomotive engineers. (See 
p. 2 of Dunegan Affidavit, Appendix 7). 


The BLE’s General Chairman on the Seaboard Air Line 
Railroad, Marvin L. Geiger, describes the acute shortage 
of locomotive engineers on that property as follows: 


‘¢Within the last two (2) years our records show on 
a system basis, that we have not had a sufficient flow of 
Firemen, who were eligible for and promoted to the 
position of Engineers, into the ranks of the craft of 
Locomotive Engineers to man this service within the 
purview of the existing Schedule Agreements. Prior 
to this period, excluding War II days, we experienced 
relatively little difficulty in having an adequate supply 
of promoted men available to draw from. However, 
with the affective date of Award No. 282, as created by 
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Public Law 88-108, the severance of employees there- 
under and the Seaboard’s reluctance, as the needs 
arose for more Engineers to man this service, to re- 
hire previously severed employees and/or hire new 
employees in that craft to a sufficient degree necessary, 
the situation bas become rather acute. Thus, it is be- 
coming evident that the Seaboard will go outside the 
ranks of the Firemen to secure employees to train as 
Engineers.”? (See p. 3 of Geiger Affidavit, Appendix 
8). 


In addition, E. E. Watson details the increasing lack of 
locomotive engineers on the Terminal Railroad Association 
of St. Louis in these terms: 


‘¢ At the present time there are no locomotive firemen 
employed on the Terminal Railroad Association of St. 
Louis who can be promoted to the craft of locomotive 
engineer. The firemen employed by this Carrier, 


through agreement, have waived all rights for pro- 
motion to the craft of locomotive engineer and the 
future needs for locomotive engineers by the Carrier 
must be obtained outside the ranks of the presently 
employed locomotive firemen. Therefore, there not 
being any locomotive firemen available for immediate 
employment as locomotive engineers on this property. 
the Carrier must go outside the ranks of locomotive 
firemen to obtain engineers.”’ 


“Due to the Carrier having an excessive amount of 
“fixture firemen’ they have not hired additional firemen 
for the purpose of training 2s engineers. At this time, 
vacation periods are at a: minimum and under the exist- 
ing agreements this alone will cause a shortage of loco- 
motive engineers in the very near future (within four 
months). Tf the Carrier has an increased volume of 
business above the present level they have no engineers 
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available to handle such increase. If the Carrier’s 
business volume remains the same, as of this date, 
there will be a shortage of sixteen (16) engineers on 
May 15, 1967, and twenty (20) engineers on May 22, 
1967. This shortage of engineers, under present busi- 
ness volume, will continue for the remainder of the 
year 1967 and continue throughout the coming years. 
We need not mention other factors outside the sched- 
uled vacations to indicate the immediate need for the 
training of locomotive engineers on the Terminal Rail- 
road Association of St. Louis.’? (See pp. 2-3 and 6 of 
Watson Affidavit, Appendix 9). 


The affidavits of the other General Chairmen attached 
hereto also support the conclusion that there is an existing 
shortage of engineers which will reach the critical stage 
in the near future. [W. C. Spencer, BLE General Chair- 
man on the Louisville & Nashville Railroad (Appendix 10) ; 


A. S. Traylor, BLE General Chairman on the Southern 
Pacific (Texas & Louisiana Lines) (Appendix 11) ; Howard 
W. Davis, Sr., BLE General Chairman on the Atlantic Coast 
Line Railroad (Appendix 12); W. A. Hirst, BLE General 
Chairman on Southern Pacific Company (Pacific Lines) 
(Appendix 13); C. D. Kempf, BLE General Chairman on 
Great Northern Railway (Appendix 14); and C. KE. 
McFather, BLE Chairman on Atchison, Topeka & Santa 
Fe Railroad (Proper) (Appendix 15).] 


In part, the shortage of locomotive engineers has come 
about by the technological changes recognized by Award 
282. It was a natural consequence of the terms of that 
Award that the more usual methods of obtaining locomo- 
tive engineers would be virtually eliminated. In addi- 
tional part, this shortage has arisen sooner than anticipated 
through the BLF&E practice of restricting firemen from 
leaving that craft to obtain employment in the craft of 
locomotive engineers. At times, this has been accomplished 
through court action. (See p. 3 of Spencer Affidavit, Ap- 
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pendix 10). On other occasions, the BLF&E has through 
agreement prohibited the locomotive fireman from becom- 
ing an engineer. (See p. 2 of Watson Affidavit, Appendix 
9). Frequently, the individual fireman does not wish to 
become a locomotive engineer. The events leading to the 
shortage of engineers raise the ineseapable conclusion that 
sources other than members of the craft of locomotive 
firemen must be found to meet the need for locomotive 
engineers. 


(18) One of the first railroads to recognize a source, 
other than members of the craft of locomotive firemen, 
to meet the present crucial need for locomotive engineers 
was the Louisville & Nashville Railroad Company which 
on April 28, 1966 entered into an agreement with the BLE 


for apprentice locomotive engineers, a Copy of which is 
attached to the BLE complaint as Exhibit D. 


(19) On December 31, 1957, the National Mediation Board 
certified the BLE as representative of the craft or class of 
locomotive engineers on the defendant Louisville & Nash- 
ville Railroad Company, a copy of which is attached hereto 
as Appendix 16. On January 26, 1965, the NMB certified 
the BLE as the representative of the craft or class of loco- 
motive engineers on the defendant Mlinois Central Railroad 
Company, a copy of which is attached hereto as Appendix 
17. The BLE is the recognized bargaining representative 
for the craft or class of locomotive engineers and has en- 
tered into collective bargaining agreements in conjunction 
therewith on the other defendant carriers; to-wit, the South- 
ern Pacific Company, the Great Northern Railway Com- 
pany, Atlantic Coast Line Railroad Company, and the St. 
Louis-Southwestern Railway Company. 


(20) The BLE, as the duly authorized collective bar- 
gaining representative for the craft of locomotive engineers, 
has entered into contracts and agreements governing the 
employment of individuals in its craft, establishing senior- 
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ity in its craft, and governing the rates of pay, rules and 
working conditions for that craft. Generally, during the 
pre-Award 282 period, most locomotive engineers employed 
had at one time been locomotive firemen. These individuals 
became locomotive engineers due to the provisions con- 
tained in BLE agreements for its craft. These agreements 
provided in part that ‘‘where firemen are required to fire 
less than three (3) years, all engineers will be hired; if 
required to fire three (3) and less than four (4) years, 
one (1) promoted and one (1) hired’’, ete. These provi- 
sions permit a certain number of firemen to become engi- 
neers in any given period. Due to the number of firemen 
employed until recent times, as previously noted, the BLE 
allowed the carriers to obtain most of their requirements 
from those persons working as firemen. However, not all 
engineers have come from that source. On ‘some properties, 
such as the Florida East Coast Railway, the Louisiana & 
Arkansas Railway, and the Texas & Pacific Railway, engi- 
neers have come from other groups of employees. 

Prior to 1920, when the Chicago Joint Agreement became 
effective on most railroads through action of the Director 
General. a good percentage of engineers were hired and 
used in that capacity only. Even after 1920, a number of 
engineers were hired from other crafts on the railroads, 
or from the ranks of unemployed firemen and engineers 
from other railroads, or from the public. I definitely know 
that on the S. P. & S. during World War II engineers 
were hired from the untrained public to meet the service 
requirements of that carrier. In a brief recently filed on 
behalf of the BLF&E with the U. S. Court of Appeals for 
the Sixth Circuit in BLFG&E v. L & N, et al. No. 17,588), 
the BLF&F recognized that the rules in the BLE sched- 
ules provide that the carrier may employ experienced 
engineers from other railroads or may employ persons 
from the public to become engineers. 


(21) BLF&E appears to assert that ‘‘hired’’ as used in 
the BLE Rule means only experienced engineers from other 
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railroads. As the Affidavits of BLE General Chairmen 
C. D. Kempf, W. M. Dunegan, and M. E. Geiger show, this 
term is not in any manner limited to trained locomotive 
engineers off of another railroad but includes untrained 
individuals from the public. (See p. 2 of Kempf Affidavit, 
Appendix 14; p. 3 of Dunegan Affidavit, Appendix 7; and 
p. 4 of Geiger Affidavit, Appendix 8). 


22) The promotion provisions contained in the BLE 
and BLF&E agreements with the carriers were incorpo- 
rated at the direction of the U. S. Railroad Administration 
in the period during and after World War I when the gov- 
ernment operated the roads and prior to enactment of the 
Railway Labor Act. I doubt that these provisions would 
be adoptable today under the Railway Labor Act. 


It is interesting to note that the language used therein, 
which was described in paragraph 20 above, shows that a 
hired engineer is not necessarily a locomotive engineer who 
previously qualified on another railroad. These provi- 


sions in the BLF&E agreements do not provide for the 
training or selection of apprentice engineers; nor do they 
indicate the training to be received by firemen in order to 
be permitted by the engineers’ craft to enter that craft 
when a position therein becomes available. In other words, 
the rule in the BLF&E agreements only provides the time 
when the BLF&E will permit a member of that craft to 
depart therefrom. 


(23) A typical example of the seniority and promotion 
rules for locomotive firemen is contained in Article 26 of 
the current collective bargaining agreement executed and 
entered into by the L & N and the BLFS&E for the craft 
of locomotive firmen. 


Section 4 of said Article 26 states: 


“Tf for any reason the senior eligible fireman or 
engineer to be hired is not available, and a junior 
qualified fireman 1s promoted and used in actual serv- 
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ice out of his turn, whatever standing the junior fire- 
man so used, establishes, shall go to the credit of the 
senior eligible fireman or engineer to be hired, pro- 
vided the engineer to be hired is available and quali- 
fies within 30 days. As soon as the senior fireman 
or engineer to be hired is available, as provided herein, 
he shall displace the junior fireman who shall drop 
back into whatever place he would have held had the 
senior fireman to be promoted or the engineer to be 
hired been available and the junior fireman not used. 
(‘Qualifications’ as referred to herein is not intended 
to include learning of road or signals.) ”’ 


Section 9(a) and 10 of Article 26 provide: 


“9(a). Om seniority district where firemen are re- 
quired to fire less than 3 years, all engineers will be 
hired: 


If required to fire 3 and less than 4 years, 1 pro- 
moted to 1 hired; 


If required to fire + and less than 5 years, 2 pro- 
moted to 1 hired; 


If required to fire 5 and less than 6 years, 3 pro- 
moted to 1 hired; 


If required to fire 6 and less than 7 years, 4 pro- 
moted to 1 hired; 


If required to fire 7 and less than 8 years, 5 pro- 
moted to 1 hired. 


On seniority districts where firemen are required to 
fire 8 years or more, all engineers will be promoted.”’ 


“610, Jf the engineer to be hired is not available when 
needed and the senior qualified fireman is promoted, 
the date of seniority thus established shall fix the 
standing of the hired engineer, who, if available and 
qualified within 30 days from date senior qualified fire- 
man is promoted, will rank immediately ahead of the 
promoted fireman. The promoted fireman will retain 
his date of seniority as engineer and will be counted 
in proportion of promotion.’’ 
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The language of section 13(e) of Article 26 fully indi- 
cates that the promoting of firemen and the direct hiring 
of persons for the craft of locomotive engineers was merely 
a proportional device to allow a certain number of loco- 
motive firemen to leave that craft to accept employment in 
the craft of locomotive engineers. Said section reads: 


‘‘Bngineers transferred will be counted as hired men 
so far as the proportion of engineers to be hired to 
firemen promoted is concerned. Therefore, if an en- 
gineer is transferred for permanent service at the 
time when, under the requirements of Section 9, a 
fireman or firemen should have been promoted, he will 
establish a date of seniority of the senior qualified 
fireman.”’ 


(24) If hired engineers as used in the above contractual 
provisions were limited to qualified engineers from other 
railroads, as contended by the BLF&E, then the above 
quoted sections of the BLF&E agreement with the L & N 
would not provide that the employee would have thirty 
days in which to qualify in order that his seniority date 
would correspond with his date of hire. It should be noted 
that there is no prohibition in said Article 26 that the 
so-called hired engineer must qualify in thirty days. More 
importantly, if the engineer hired off the street were a 
promoted fireman or a qualified engineer from another 
railroad, there would be no need for him to qualify. The 
only things that he would have to do before handling an 
assignment as a fully qualified engineer would be to learn 
the road and the signals in the territory to which he is 
assigned. However, Section 4 of Article 26 of the BLF&E 
_1, & N Schedule Agreement specifically states: 


“Qualifications as referred to herein is not intended 
to include learning of road or signals.” 


Article 62-3 of the BLF&E agreement with the St. Louis- 
Southwestern Railway Company, as do most BLF&E con- 
tracts with the nation’s rail carriers, contains a similar 
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note. Article 59-3 of the BLE contract with that railroad 
also contains the same note, as does Article 34 of the 
BLE agreement with the Illinois Central Railroad. 


(25) During the years prior to Arbitration Award 282, 
the number of employees working in the craft of locomo- 
tive engineers and the number of employees working in the 
craft of locomotive firemen fluctuated with the needs of 
the railroad as the volume of traffic changed from time 
to time. This so-called ebb-and-flow between the crafts 
basically involved those persons who had operated a lo- 
comotive and thereby gained a seniority date in the craft 
of locomotive engineers. Those locomotive engineers who 
could not work in that capacity could go back to working 
as a fireman. Those engineers who had sufficient seniority 
to withstand the exigencies of declining business were 
never affected by this doctrine. If a locomotive engineer 
was through the necessities of holding employment required 
to fire, he could return to his former occupation when busi- 


ness picked up. On occasion, of course, an engineer might 
work in both crafts during a period of time. However, 
all persons involved in this process were locomotive en- 
gineers in that they were qualified to handle either job. 


The ratio of engineers involved in the ebb-and-flow has 
never been as great as implied by the BLF&E. Since the 
advent of Award 282, it is estimated that no more than 
14% to 19% of the locomotive engineers on the Class I 
rail carriers work in both crafts in any given year. The 
attached Appendix 18 shows these figures for all but one 
of the defendant railroads and a number of other repre- 
sentative properties. 


As the accompanying affidavits of the various General 
Chairmen prove, the number of so-called ebb-and-flow en- 
gineers is rather limited. For example, General Chairman 
E. E. Watson shows in his affidavit that the hired engincers 
on his railroad cannot ‘‘ebb’’ back into the craft of loco- 
motive firemen due to the number of fixture firemen, that 
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is, those firemen who have declined employment in the 
craft of locomotive engineer and, therefore, hold seniority 
rights only as firemen. He says: 


“As previously stated, there are no firemen that 
are promotable due to their structure as ‘fixture fire- 
men’. Therefore these employes never work in the 
craft of locomotive engineer, There are presently 
employed by the Terminal Railroad Association sixty- 
two (62) ‘fixture firemen’ for the purpose of employ- 
ment on approximately twenty-three (23) veto firemen 
assignments which have been provided by the Award 
of Arbitration Board 282. The thirty-three (33) 
hired engineers are not subject to an ebb-and-flow be- 
tween the crafts of locomotive engineer and locomotive 
firemen. When the necessities of the service do not 
require the use of the hired locomotive engineer, ac- 
count of his junior standing on the seniority roster 
and a Carrier’s recession in business, he is not per- 
mitted to work in the craft of locomotive fireman or in 
any other craft. This, of course, is due to the number 


of excess ‘fixture firemen’ employed thus preventing 
the hired engineer assuming work opportunity (23 veto 
fireman assignments) in the firemen eraft....’’ (See 
pp. 4-5 of Watson Affidavit. Appendix 9). 


Marvin L. Geiger, General Chairman of the Seaboard Air 
Line, states the following relative to the nonexistence of 
any cbb-and-flow between the two crafts on his property: 


“Article 26, Special Demotion Rules, of the Schedule 
Agreement between the parties provide for an ebb 
and flow of promoted Engineers between the craft of 
Locomotive Engineers and the craft of Locomotive 
Firemen. However, within the last two years this has 
gradually lessened to the point now it is of minimal 
signifieance and practically nonexistent. This is due 
primarily to not having a sufficient supply of promoted 
men to draw from, thus, Engineers in the service of 
necessity are required by the S. A. L. RR to work 
more hours and miles per month than the schedule 
calls for under normal conditions."* (See p. 4 of 
Geiger Affidavit, Appendix S). 
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The shortage of engineers is so extensive and acute today 
and will rapidly increase as the supply of promotable fire- 
men is exhausted that the carriers will be required to meet 
most, if not all, their requirements for locomotive en- 
gineers from sources outside the craft of locomotive firemen. 
In other words, the BLE, as bargaining representative for 
the craft of locomotive engineers, will be required to ful- 
fill its manpower requirements for its craft from other 
than more traditional sources. While it intends to abide 
by the provisions contained in its current contracts, thereby 
permitting promotable firemen to become locomotive en- 
gineers, the BLE is also required to meet the existing 
shortage of locomotive engineers through apprentice lo- 
comotive engineers as a part of its journeyman craft. 


(26) At pages 13-14 of Mr. H. E. Gilbert’s Affidavit, he 
says that the standard rules in the BLF&E schedules en- 
tirely govern the employee’s entry into the craft of loco- 
motive engineers and his seniority therein; that the BLF&E 


rules limit the source of locomotive engineers to promoted 
firemen; and that throughout years past the BLF&E has 
exclusively negotiated and contracted with the railroads 
concerning the hiring, training and seniority of engneers 
through the medium of its agreements relative to seniority 
and promotion of firemen. The implication is that the 
matter of obtaining and becoming a locomotive engineer 
is completely within the jurisdiction of the BLF&E to 
the exclusion of the BLE. Nothing is further from the 
truth, and these assertions point up the manner in which 
the BLF&E is seeking to infringe upon the jurisdictional 
authority of the BLE as the bargaining representative for 
those persons encompassed within the craft of locomotive 
engineers. 


The existing seniority and promotion rules in BLF&E 
schedules, which are relied upon by that organization in 
support of its position, have their origin in the so-called 
Chicago Joint Agreement entered into by the BLE and 
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BLF&E in 1913. These rules were subsequently incorpo- 
rated in both BLE and BLF&E agreements on individual 
railroads under a 1919 order of the United States Railroad 
Administration. Contrary to Mr. Gilbert’s statement, the 
seniority and promotion rules, previously referred to, have 
never contained any provisions concerning the actual hiring 
of firemen, a matter which has always been the prerogative 
of railroad management. 


Although the Chicago Joint Agreement was abrogated 
between the two organizations by action of the BLE in 
1927, the seniority and promotion rules in question do 
remain in modified form in the BLE contracts with the 
various railroads. The only rights that a locomotive fireman 
may have to become a locomotive engineer stems from the 
modified rules governing hiring and entry into the craft 
of locomotive engineers, and providing seniority in the 
craft of locomotve engineers, which are contained in the 
BLE agreements for that craft. If the promotion rules 
were eliminated from the BLE contracts, 20 member of 
the craft of locomotive firemen could enter the ranks of 
locomotive engineers or hold seniority therein. 


Nothing contained in the existing BLE agreement voids 
or lessens its statutory representational authority to nego- 
tiate and provide for the sources of manpower for and 
entry into its craft. This is particularly true today where 
Arbitration Award 282 has negated the concept of ebb- 
and-flow, which may have formerly occurred between the 
two crafts. 


(27) In short, the BLE as the duly designated and au- 
thorized bargaining representative for the craft of loco- 
motive engineers has statutory jurisdiction over those 
matters relating to the hiring, training, qualifications, re- 
quired examinations, seniority and rates of pay for those 
individuals training in the craft of locomotive engineers. 


This fact has been recognized by the rail carriers in vari- 
ous agreements, some of which were reached under the 
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auspices of the National Mediation Board. For example, 
Article 46(a) of the BLE’s contract with the Illinois Cen- 
tral Railroad provides: 


“It is agreed that the dividing line of jurisdiction 
to control craft conditions is at the point of entry into 
the one craft or the other. 


‘‘In the application of this understanding, the Car- 
rier agrees that, without the concurrence of a proper 
representative of the B. of L. E., it will not negotiate 
with any other organization, any rule, agreement, or 
interpretation pertaining to the regulation of mileage 
of engineers, or purporting to change any other con- 
dition of entry into the craft of engineers, now ap- 
pearing in the contract dated October 30, 1946, be- 
tween the B. of L. E. and the Carrier.’’ 


This provision was the subject of an interpretative agree- 
ment, dated November 6, 1946, which was achieved through 
the exercise of the powers of the National Mediation Board. 
This agreement states: 


‘At our conference in my office today, we discussed 
the purpose and intent of the third paragraph ap- 
pearing in Article 46(a) at page 5 of the contract 
dated October 30, 1946. 


‘‘This will confirm the interpretation placed upon 
that paragraph by me in the presence of Mediator 
O. F. Carpenter, National Mediation Board, which in- 
terpretation was acceptable to you and reduced to 
writing is that the Carrier will not, without the con- 
currence of a proper representative of the B. of L. E., 
negotiate with any other organization, any rule, agree- 
ment, and/or interpretation pertaining to the regula- 
tion of mileage of engineers or to the establishment 
of seniority dates and rank numbers of engineers, 
or purporting to change any other condition of entry 
into the craft of engineers or on to the working lists 
of engineers now appearing in the contract dated Oc- 
tober 20, 1946, between the B. of L. E. and the Carrier.”’ 


The conditions of entry into the craft of locomotive en- 
gineers and the terms upon which employment may be 
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obtained and held in that craft are clearly governed by 
BLE agreements. 


(28) Since their original incorporation in our contracts, 
the seniority and promotion rules in queston and the terms 
of BLE agreements dealing with entry and employment in 
the craft of locomotive engineers have been amended and 
revised from time to time on each of the defendant railroads 
through negotiations between the authorized representative 
for the craft of locomotive engineers, the BLE, and the 
involved carriers. 


Article 59-6, entitled ‘‘Seniority and Promotion’’, was 
revised in the BLE contract with the St. Louis-South- 
western Railroad by letter agreement dated August 9, 1957. 


The ‘Seniority and Promotion’’ rule contained in Arti- 
cle 26 of the BLE agreement on the Louisville & Nashville 
Railroad has been revised on numerous occasions. 


The ‘Promotion and Hiring’’ rules in the BLE con- 
tracts with the Southern Pacific Railroad have been 
modified. 


Article 26, captioned ‘‘Seniority and Filling Vacancies’’, 
of the BLE contract with the Atlantic Coast Line Railroad 
has been revised quite extensively through the years. 


Article 34 of the BLE agreement with the Mlinois Central 
Railroad and Rule 52 of the BLE contract with the Great 
Northern Railroad, both of which are concerned with the 
seniority of locomotive engineers and the qualifications for 
entry into the craft, have been modified since their initial 
inclusion in those agreements. 


(29) On April 28, 1966, the BLE and the Louisville and 
Nashville Railroad entered into an agreement for apprentice 
locomotive engineers as part of the craft of locomotive 
engineers on that railroad. This apprentice locomotive 
engincer agreement does not affect the seniority and promo- 
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tion rules contained in either the BLE or BLF&E agree- 
ments in effect on that property. 


(30) On the other hand, the BLF&E’s notices relative to 
apprentice locomotive engineers, which were submitted to 
the Louisville & Nashville Railroad on or about March 25, 
1965, to the Southern Pacific Company on or about April 
28, 1965, and to the remaining carriers on or about 
November 15, 1965, would amend, revise and contravene 
the seniority and promotion rules for the craft of loco- 
motive engineers contained in the BLE agreements with the 
various railroads on which it is bargaining representative 
for that craft. Said BLF&E notice relates to hiring of 
locomotive engineers, a subject on which it has never nego- 
tiated. Said notice also refers to certain qualifications 
and examinations, which if placed into effect by agreement 
between the BLF&E and the carriers, would modify the 
existing seniority and promotion rules contained in BLE 
agreements for the craft of locomotive engineers. Further- 
more, the BLF&E notice would provide in its agreements 
the assignment of a seniority date as a locomotive engineer 
to the apprentice locomotive engineer. The seniority of 
locomotive engineers has never been a subject upon which 
the BLF&E has or could have negotiated; for this is a 
subject strictly within the jurisdiction of the BLE as the 
bargaining representative for the craft of locomotive 
engineers. 


(31) In addition to the above comments, the substance 
of the BLF&E purported Section 6 Notice is unquestionably 
related to locomotive engineers. The cover page of the 
proposal contains the subheading ‘‘adopted for the training 
of railroad locomotive enginemen apprentices’’. Under 
‘*definitions’’, apprentice is defined to mean ‘‘a person 
who is engaged in learning the craft of locomotive engine- 
men’’. Although there is no craft of ‘‘enginemen’’ but 
only a craft of engineers, apparently the BLF&E wanted 
the term to sound like its union’s name, the Brotherhood 
of Locomotive Firemen and Enginemen. 
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However, the substance of the proposal leaves no doubt 
that the apprentices are training to become and shall 
become locomotive engineers. On page 3 of the proposal, 
the first period examination is stipulated to cover rules 
and procedures ‘‘required of an apprentice locomotive 
engineman”’. The work process set forth on page 6 of the 
proposal is designed ‘‘to develop a practical and versatile 
locomotive engineman’’. In regard to seniority, page 7 
states, ‘‘Apprentices who have completed this training 
shall receive a seniority date as locomotive engineer * * °.”’ 


Any doubt as to the purpose of this training program 
is disspelled by the Appendix thereto which states, ‘‘When 
the apprentice has successfully completed the term of 
apprenticeship and has passed the final examination, he 
then will be qualified as a railroad locomotive engineer and 
will receive a seniority date as locomotive engineer in 
keeping with the appropriate provisions of the current 
agreement.”’? It is not only patently obvious from the 
BLF&E’s proposal that it relates to training locomotive 
engineers, but the appendix contains a further admission 
that the appropriate craft for such apprentices is ‘‘Rail- 
road Locomotive Enginemen’’. Of course, there is no such 
craft; the term is obviously synonymous with ‘‘engineer’’, 
which is the only designated craft for such functions in 
the railroad industry. 


(32) In addition, BLF&E’s purported Section 6 Notice 
relating to apprentice locomotive engineers would require 
the hiring and employment of apprentice locomotive 
engineers purportedly in the craft of locomotive firemen 
and, therefore, would necessarily exceed the terms of em- 
ployment and manpower requirements for that craft which 
were prescribed in Arbitration Award 282. 


As previously noted, the Report of the Presidential 
Railroad Commission and the Award of Arbitration Board 
No. 282 found that the primary function served by the 
firemen was a lookout, but that this duty was not an 
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exclusive function which could only be performed by that 
eraft. The argument of the BLF&E to the effect that fire- 
men must be retained as the primary and exclusive source 
of engineers, as asserted by the BLF&E, was given short 
shrift by both the Commission and Board 282. Thus, 
the time span of three years provided in the BLF&E 
purported notice for apprentice locomotive engineers 
would not only be excessive for training a lookout but 
would also be excessive for training individuals only for 
locomotive engineers. Furthermore, the three year time 
period, under present conditions, would make it impossible 
to meet the existing shortages of locomotive engineers. 


(33) On November 17, 1965, the BLE discovered that 
the BLF&E had served the purported Section 6 Notices 
relating to apprentice locomotive engineers on all the rail 
carriers in the United States. These notices clearly 
signified the latter’s intention to infringe in the BLE’s 
jurisdictional authority as bargaining representative of 


the craft of locomotive engineers. Immediately, the BLE 
notified each management by letter, dated November 17, 
1965, that it would use, without reservation, every legal 
method conceivable to prevent the BLF&E from negotiating 
for apprentice locomotive engineers, which are a part of 
the craft of locomotive engineers. The BLE informed the 
railroads that any recognition of the BLF&E as the bar- 
gaining representative of apprentice locomotive engineers 
and any negotiations on that subject would clearly infringe 
upon the BLE’s jurisdiction as bargaining representative 
for the craft of locomotive engineers. The BLE made it 
fully known that it would meet any such challenge to its 
jurisdictional authority by appropriate methods. I would 
again make it clear that this organization is prepared to 
take any and all action necessary and permitted under the 
Railway Labor Act, including the exercise of its right to 
strike, in order to maintain inviolate its statutory authority 
as the certified or authorized bargaining representative on 
this subject. 
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(34) On or about June 6, 1966, the carriers pursuant to 
Section 5, First, of the Railway Labor Act, filed an applica- 
tion before the NMB requesting mediatory services to 
determine ‘‘which of the two disputing organizations may 
legally bargain for and on behalf of apprentice locomotive 
engineers,’’ a copy of which is attached hereto as Appendix 
19. 


(35) On or about June 7, 1966, the Chairman of the 
National Railway Labor Conference (NRLC), Mr. J. E. 
Wolfe, sent a telegram to the NMB in support of the 
carriers invocation of June 6, 1966, a copy of the former 
is attached hereto as Appendix 20. 


(36) On June 9, 1966, the Grand Chief Engineer of the 
Brotherhood of Locomotive Engineers, Mr. P. S. Heath, 
sent the NMB a letter commenting upon the filing of the 
carriers application of June 6, 1966. Mr. Heath stated, 
inter alia: ‘‘Clearly the BLE, where statutory bargaining 
representative for the craft of locomotive engineers, has 
the right and the duty to bargain in regard to apprentice 
locomotive engineers who are assuredly a part of the craft. 
Traditionally, the union designated as bargaining repre- 
sentative of a craft has held the bargaining rights for 
apprentices who are training to become skilled employees 
of that craft’. A copy of said letter is attached hereto 
as Appendix 21. 

(37) On or about June 16, 1966, Mr. Wolfe of the NRLC 
sent a telegram to the NMB wherein he stated, inter alia, 
that ‘It is entirely clear that the training program pro- 
posed by the BLF&E is designed to qualify trainees for 
service as locomotive engineers’, a copy of which is at- 
tached hereto as Appendix 22. 

(38) On or about June 25, 1966, BLF&E filed a complaint 
before the United States District Court for the Western 
District of Kentucky at Louisville in BLF &E v. L €& N Rail- 
road Company, Civil Action No. 54012, seeking in part, to 
restrain the defendant L & N Railroad Company from 
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placing men into the apprentice locomotive engineer train- 
ing program which was the subject of the agreement of 
April 2S, 1966 between said defendant carrier and the 
BLE: subsequently the BLE became a defendant-intervener 
in said action; for the convenience of the court a copy of 
said Complaint is attached hereto as Appendix 23. 


(39) On or about July 5, 1966, the Court in BLF@E v. 
L & N RR Co., D.C.W.D. of Ky., C.A. No. 5402, herein- 
before referred to, dismissed the suit filed by the BLF&E 
which would have prevented the effectuation of the appren- 
tice locomotive engineer training program entered into 
by said railroad and the BLE. The Court therein con- 
cluded that the ‘‘action involves a controversy between 
BLF&E and BLE * * * as to which of these organizations 
is the exclusive bargaining representative for and in behalf 
of the apprentice locomotive engineers employed by the 
L & N and this Court has no jurisdiction to determine that 
controversy, the determination of which is exclusively 
within the jurisdiction of the National Mediation Board.’’ 
A copy of said decision is attached hereto as Appendix 24 
for the convenience of the court. 


(40) On July 5, 1966, BLE’s Mr. Heath sent a letter to 
NMB, which supplemented BLE’s telegram of June 30, 
1966 requesting determination of which craft, the loco- 
motive engineers or the locomotive firemen, encompasses 
apprentices, a copy of which is attached hereto as 
Appendix 25. 

(41) On July 6, 1966 BLE’s Mr. Heath sent NMB a 
letter responding to the NMB’s request for comments upon 
the letter of Mr. Francis Shea, Attorney for NRLC, to 
the NMB dated June 29, 1966, (Attached to BLF&E Answer 
as Exhibit D), relating to the purported Section 6 Notices 
of the BLF&E. A copy of Mr. Heath’s response wherein 
he points out the invalidity of the purported Section 6 
Notices is attached hereto as Appendix 26. 


(42) On or about July 11, 1966, the Director of Personnel 
for the defendant L & N Railroad, Mr. W. S. Scholl, sent a 
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letter to the NMB in response to a NMB request for a state- 
ment of position. The defendant carrier said therein that 
«* ® ® in our opinion the Brotherhood of Locomotive 
Engineers represents apprentice locomotive engineers on 
this railroad * * *”. A copy of Mr. Scholl’s letter is 
attached hereto as Appendix 27. 


(43) On or about July 15, 1966, the NMB sent a letter 
to the L & N, BLE’s Mr. Heath, and BLF&E’s Mr. Gilbert, 
designating as NMB File C-3689 the BLE’s June 30, 1966 
invocation of Section 2, Ninth, of the Railway Labor Act 
to decide the representational dispute between the BLE 
and the BLF&B, a copy of which is attached hereto as 
Appendix 28. 

(44) On July 22, 1966, BLE’s Mr. Heath sent a letter 
to NMB responding to BLF&B’s Mr. Gilbert’s letter of 
July 13, 1966 (attached to BLF&E’s Answer as Exhibit G): 
a copy of the former is attached hereto as Appendix 29. 


(45) On or about July 29, 1966, the carriers’ Mr. Shea 


sent a letter to NMB commenting upon NMB’s letter of 
July 22, 1966 to NRLC and the proposed August 4, 1966 
mediation conferences (attached to the BLF&E’s Answer 
as Exhibit I). In his letter of July 29, 1966 Mr. Shea said 
in part: 


“That there is a dispute between the two Brother- 
hoods as to the authority of the BLF&E to bargain 
with respect to the matters covered by the section 6 
notices and as to the legality of the carriers’ treating 
with the BLF&E on these matters cannot be denied, 
regardless of whether the dispute be characterized 
as ‘jurisdictional’ or ‘representational’. The only 
question is, how is this dispute to be resolved? The 
carriers have done everything in their power to 
ascertain whether the BLF&E is the proper party 
with whom to negotiate on the proposal made in the 
notice. To date, they have been required to make 
this determination for themselves at the risk of falling 
into unintentional violation of the Railway Labor Act, 
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whichever choice they make. On the one hand, if the 
BLE is correct in its assertion that it represents 
apprentice engineers (which the Board seems to have 
recognized) and that the BLF&E’s section 6 notices 
trench upon that representation (which the Board has 
not denied). then the carriers will violate the Railway 
Labor Act if they treat with the BLF&E on this 
subject. On the other hand, if, as Mr. Gilbert may 
have intimated in his letters to the Board dated July 
5 and 20, 1966, the section 6 notices do not mean what 
they appear to say and are intended to relate only to 
the training of apprentices to become firemen and to 
their use as firemen, the carriers may risk violating 
the Railway Labor Act if they fail to bargain with 
the BLF&E.”’ 


A copy of said letter is attached hereto as Appendix 30. 
(46) On or about August 1, 1966, the carriers’ Mr. Shea 


sent a letter to the NMB supporting the contentions set 
forth in BLE’s Mr. Heath’s letter of July 28, 1966, to the 
NMB (attached to the BLE Complaint as Exhibit G); a 
copy of the former is attached hereto as Appendix 31. 


(47) On or about August 1, 1966, NMB sent a telegram 
to BLE’s Mr. Heath noting receipt of Mr. Heath’s ‘‘July 
29, 1966"’ (sic) letter (attached to the BLE Complaint as 
Exhibit G) and stating that the August 4, 1966 mediatory 
sessions requested by the BLF&E would be held as 
scheduled; a copy of which is attached hereto as 
Appendix 32. 


(48) On August 3, 1966, Mr. Heath sent a letter to NMB 
commenting upon the existence of a representational dis- 
pute, a copy of which is attached hereto as Appendix 33. 

(49) On September 29, 1966, the Court in BLF&E v. 
L éN, et al, D.C.W.D. of Ky., Civil Action No. 5402, 
denied BLF&E’s petition for rehearing; a copy of the 
court order is attached hereto for the convenience of the 
court as Appendix 3. 
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(50) It is clear that there is critical shortage of loco- 
motive engineers. It is also apparent that there are in- 
sufficient firemen who are promotable under existing rules 
to meet this demand. In order to circumvent Arbitration 
Award 282 for the purpose of revitalizing its organization 
and to prevent its declining membership, the BLF&E is 
seeking to represent and bargain for apprentice locomotive 
engineers, a part of the craft of locomotive engineers, 
thereby infringing upon the jurisdictional authority of the 
BLE. There is no question that the BLE has the sole 
authority, both as bargaining representative for the craft 
of locomotive engineers and under the provisions of its 
bargaining agreements, to provide the method for meet- 
ing the existing shortage of locomotive engineers through 
sources other than firemen, who are being eliminated 
through governmental action under the terms of Arbitra- 
tion Award 282. 


That, as the certified or recognized bargaining repre- 


sentative of the craft of locomotive engineers, the BLE 
has the exclusive right and duty to represent apprentices 
of that craft should be beyond doubt. Among the obvious 
reasons are: 


(1) Traditionally, the union designated as bargaining 
representative of a craft has been considered as 
holding the bargaining rights for apprentices who 
are training to become skilled employees of that 
craft; 


There is a community of interest between locomotive 
engincers and their apprentices for, obviously, the 
apprentices are training to do the same work as 
the engineers and, once the apprentice has com- 
pleted his training, actually will become and will 
do the same work as a locomotive engineer; and 


To splinter or subdivide the single class or craft of 
locomotive engineers would not adhere to the 
statutory pattern of, or the NMB’s decisions under, 
Section 2, Ninth. 

/s/ C.J. OovcHLIN 


Appendix 19 
(Form in roman type: material added in italies ] 


NATIONAL MEDIATION BOARD 
APPLICATION FOR MEDIATION SERVICES 


To Tae Nationa Mepratios Boagp, 
Washington, D.C. 


A dispute has arisen between the parties shown below 
which has not been adjusted between them, and the services 
of the National Mediation Board under section 5, First, 
of the Railway Labor Act, are hereby invoked on the specific 
question set forth below. The approximate number of 
employees involved are 55.800. 


Tse Spectric Questios 1x DIsPUuTE 


On or about November 15, 1965, the Brotherhood of 
Locomotive Firemen and Enginemen served a notice under 
Section 6 of the Railway Labor Act upon railroads repre- 
sented by the Eastern, Western and Southeastern 
Carriers’ Conference Committees and the National Rail- 
way Labor Conference, shown on statements attached 
hereto and made a part hereof marked Exhibits 3, 4 and 5, 
seeking an agreement covering a training program for 
apprentice locomotive engineers (a non-existent class for 
purposes of the Railway Labor Act) as set forth in Exhibit 
2, attached hereto and by such reference made a part 
hereof. The Brotherhood of Locomotive Engineers, in 
letter dated November 17, 1965, Exhibit No. 1, alleges that 
it is the proper bargaining agent for the non-existent class 
if and when such a class is created and, thus, a jurisdic- 
tignal issue has arisen as to which, by this invocation, the 


carriers request mediatory services in order that they may 
he properly and legally informed as to which of the two 
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disputing organizations may legally bargain for and on 
behalf of apprentice locomotive engineers, 


Parties TO DISPUTE 


Worki1nGc AGREEMENT 


If an agreement governing rates of pay, rules, or work- 
ing conditions is in effect, give name of parties thereto and 
date thereof. If there is no such agreement, so state 
Various agreements and dates. 


Compiirance WitH RatLway Lasor Act 


1. If this dispute involves change in the above-mentioned 
agreement, attach copy of the 30-day notice served by 
party desiring change and insert date of notice here. See 
Exhibits 1 and 2 attached hereto and made parts hereof. 


9. If this dispute involves the negotiation of a new or 
supplemental agreement, attach copy of request made by 
party desiring same and insert date of request here. See 
answer to Question +1 above. 


3. If there has been a refusal to confer, so state and give 
reason; otherwise, give date of last conference here. 
Various dates. 


Signed at Chicago. Illinois, this 6th day of June, 1966. 


/s/ J. E. Wolfe /s/J.W. Oram 
Chairman Chairman 
National Railway Labor Eastern Carriers” 
Conference Conference Committee 
/s/ F. J. Roberts s/ W.S. Macgill 
Chairman Chairman 
Western Carriers’ Southeastern Carriers’ 
Conference Committee Conference Committee 
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Eastern Rariroaps 


Akron & Barberton Belt Railroad Co., The 
Akron. Canton & Youngstown Railroad Co., The 
Ann Arbor Railroad, The 
Baltimore and Ohio Railroad Company, The 
Buffalo Division 
Baltimore and Ohio Chicago Terminal Railroad, The 
Curtis Bay Railroad Company 
Strouds Creek and Muddlety Railroad Company 
Bangor and Aroostook Railroad 
Bessemer and Lake Erie Railroad 
Boston and Maine Corporation 
Central Railroad Co. of New Jersey, The 
New York & Long Branch Railroad 
Central Vermont Railway, Inc. 
Delaware and Hudson Railroad Corp., The 
Detroit and Toledo Shore Line Railroad 
Detroit, Toledo and Ironton Railroad 
Erie Lackawanna 
Grand Trunk Western Railroad 
Greenwich and Johnsonville Railway Co., The 
Indianapolis Union Railway Company, The 
Lake Terminal Railroad Company, The 
Lehigh and Hudson River Railway, The 
Lehigh and New England Railway Co. 
Lehigh Valley Railroad 
Maine Central Railroad Co. 
Portland Terminal Co. 
Monon Railroad 
Monongahela Railway 
Montour Railroad 
Newburgh and South Shore Railway Co., The 
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New York Centra SysTeM: 
New York Central Railroad Co., The 
(except Boston and Albany Division) 
Pittsburgh & Lake Erie Railroad 
Including Lake Erie & Eastern Railroad 
Indiana Harbor Belt Railroad 
Chicago River & Indiana Railroad 
Cleveland Union Terminals Co., The 
New York, New Haven and Hartford Railroad Co. 
New York, Susquehanna and Western Railroad 
Norfolk and Western Railway Co. (Lines of former 
New York, Chicago and St. Louis Railroad Co.) 
Norfolk and Western Railway Co. (Lines of former 
Pittsburgh & West Virginia Railway Co.) 
Northampton and Bath Railroad Co. 
Pennsylvania Railroad 
Pennsylvania-Reading Seashore Lines 
Reading Co. 
Toledo Terminal Railroad Co., The 
Western Maryland Railway Co. 
Youngstown and Northern Railroad Co., The 
Minnesota Transfer Railway Company, The 
Missouri-Kansas-Texas Railroad Company 
Missouri Pacific Railroad Company 
Missouri-Ilinois Railroad Company 
New Orleans and Lower Coast Railroad Company 
New Orleans Union Passenger Terminal 
Norfolk and Western Railway 
(On former Wabash—Lines East, only) 
Norfolk and Western Railway 
(On former Wabash—Lines West, only) 
Northern Pacific Railway 
Northwestern Pacific Railroad Company 
Ogden Union Railway and Depot Company, The 
Oregon, California & Eastern Raailway Company 
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Pacific Coast Railroad Company 

Peoria and Pekin Union Railway Company 

Portland Terminal Railroad Company 

St. Joseph Terminal Railroad 

St. Louis-San Francisco Railway Company 

St. Louis Southwestern Railway Company 

Sioux City Terminal Railway Company 

Soo Line Railroad Company 

South Omaha Terminal Railway Company 

Spokane International Railroad 

Spokane, Portland and Seattle Railway Company 
(System Lines) 

Terminal Railroad Association of St. Louis 

Texas and Pacific Railway Company 

Texas Mexican Railway Company, The 

Toledo, Peoria and Western Railroad Company 

Tnion Pacific Railroad 

Tnion Railway Company (Memphis) 


Union Terminal Company (Dallas), The 
(Union Terminal Railway Company 
(St. Joseph Belt Railway Company 
Western Pacific Railroad Company, The 


SovuTHEASTEEN RAILROADS 


Atlanta and West Point Rail Road Company 
Western Railway of Alabama, The 

Atlanta Joint Terminals 

Atlantic Coast Line Railroad Company 

Birmingham Southern Railroad Company 

Central of Georgia Railway Company 

Chesapeake and Ohio Railway Company, The 

Clinchfield Railroad Company 

Gulf, Mobile and Ohio Railroad Company 

Kentucky and Indiana Terminal Railroad Company 

Louisville and Nashville Railroad Company 

New Orleans Public Belt Railroad 

Norfolk and Portsmouth Belt Line Railroad Company 
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Norfolk and Western Railway Company 
(As constituted prior to October 16, 1964, including 
former Virginian) 
Norfolk Southern Railway Company 
Seaboard Air Line Railroad Company 


Sournesn Rarway SysTEM: 
Southern Railway Company 
Cincinnati, New Orleans and Texas Pacific Railway 

Company, The 

Harriman and Northeastern Railroad Company 
Alabama Great Southern Railroad Company, The 
New Orleans and Northeastern Railroad Company 
New Orleans Terminal Company, The 
Georgia Southern and Florida Railway Company 
St. Johns River Terminal Company 

Tennessee Central Railway Company 

Terminal Railway Alabama State Docks 


e * * * * 


Appendix 21 


Mr. T. A. Tracy 
Executive Secretary 
National Mediation Board 
Washington, D. C., 20572 


Dear Mr. Tracy: 


It has come to my attention that on or about June 6, 
1966, the Eastern, Western and Southeastern Carriers’ 
Conference Committee submitted an application for the 
mediation services of the National Mediation Board, re- 
questing a determination as to the lawful bargaining agent 
for apprentice locomotive engineers. 


Clearly the BLE, where statutory bargaining repre- 
sentative for the craft of locomotive engineers, has the 
right and the duty to bargain in regard to apprentice 
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locomotive engineers who are assuredly a part of the craft. 
Traditionally, the union designated as bargaining repre- 
sentative of a craft has held the bargaining rights for 
apprentices who are training to become skilled employees 
of that craft. This Board has accepted and applied this 
principle. Taking into account the community of interest 
between locomotive engineers and apprentice locomotive 
engineers and the technological and functional changes in 
the industry, the Board should immediately notify the 
respective parties to the dispute that the statutory repre- 
sentative of the craft of locomotive engineers is the exclu- 
sive bargaining agent for apprentice locomotive engineers. 


As bargaining representative for the craft of locomotive 
engineers on the overwhelming majority of railroads, the 
BLE has a direct and vital interest in regard to this matter 
and is a necessary party to any action by the Board. 
Therefore, the BLE respectfully requests copies of any 
and all documents submitted to or by the Board and, if 
the matter is not resolved in the suggested manner, the 
right to appear at any conferences, discussions or hearings 
relating to the dispute. 


I have this date authorized our attorney, Harold A. 
Ross, to write to you with regard to the Brotherhood of 
Locomotive Engineers interests in certain requests for 
mediation services involving apprentice engineers. 


Very truly yours, 


/3/ P.S. HeatH 
Grand Chief Engineer 
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Appendix 22 
WESTERN UNION 


RDAO11 438P EDT JUN 16 66 (32)CTB285 MC383 C 
UTA038 PD UT CHICAGO ILL 16 239P CDT 
THOMAS A TRACY, ECEX SECY, NATL MEDIATION BOARD 

1930 16TH ST NORTHWEST WASHDC 
RE YOUR TELEGRAM DATED JUNE 14 PERTAINING TO BLF&E 
«APPRENTICE TRAINING’? NOTICES. BOTH BLE AND BLF&E CON- 
TEND THEY ARE THE LAWFUL REPRESENTATIVES OF THE NON- 
EXISTENT CLASS OF APPRENTICE LOCOMOTIVE ENGINEERS FOR 
PURPOSES OF COLLECTIVE BARGAINING UNDER THE RAILWAY 
LABOR ACT. THEREFORE A JURISDICTIONAL DISPUTE EXISTS 
WHICH PREVENTS NEGOTIATIONS ON THIS SUBJECT WITH 
EITHER ORGANIZATION THERE ARE A NUMBER OF STATEMENTS 
IN THE COMMUNICATION OR MR GILBERT QUOTED IN YOUR WIRE 
ON WHICH IT IS UNNECESSARY FOR ME TO COMMENT AT THIS 
TIME. HOWEVER, WITH RESPECT TO MR GILBERT’S STATEMENT 
THAT THE BLF&E NOTICES IN QUESTION APPLY TO THE CLASS 
OR CRAFT OF LOCOMOTIVE FIREMEN, T WOULD POINT OUT 
THAT THE TERMS OF THOSE NOTICES CLEARLY DEMONSTRATE 
THAT THIS IS NOT THE CASE. FOR EXAMPLE, I PARTICULARLY 
INVITE YOUR ATTENTION TO THE NOTE APPEARING ON PAGE 
ONE OF APPENDIX A TO THE BLFSE NOTICES WHICH READS INV 
PART AS FOLLOWS: ‘‘WHEN THE APPRENTICE HAS SUCCESS- 
FULLY COMPLETED THE TERM OF APPRENTICESHIP AND HAS 
PASSED THE FINAL EXAMINATION HE THEN WILL BE QUALIFIED 
AS RAILROAD LOCOMOTIVE ENGINEER AND WILL RECEIVE A 
SENIORITY DATE AS LOCOMOTIVE ENGINEER IN KEEPING WITH 
THE APPROPRIATE PROVISION OF THE CURRENT AGREEMENT.”’ 
IT 1S ENTIRELY CLEAR THAT THE TRAINING PROGRAM PROPOSED 
BY THE BLF&E IS DESIGNED TO QUALIFY TRAINEES FOR SERVICE 
AS LOCOMOTIVE ENGINEERS 

J E WOLFE CHAIRMAN NRLC 
(00). 


July 6, 1966 
Mr. Thomas A. Tracy 
Executive Secretary 
National Mediation Board 
1230 Sixteenth Street, N.W. 
Washington, D. C. 20572 


Dear Mr. Tracy: 


This will acknowledge your letter of June 30, 1966 invit- 
ing my comments in regard to the position outlined by Mr. 
Francis M. Shea, attorney for the National Railway Labor 
Conference and the Carriers’ Conference Committees, in 
his letter of June 29, 1966 relative to the Section 6 Notices 
of the Brotherhood of Locomotive Firemen and Enginemen 
for an apprentice program for apprentice locomotive engi- 
neers. 


At the outset, I reiterate this organization’s unambigu- 
ous position that it, where statutory bargaining represen- 
tative for the craft of locomotive engineers, has the right 
and duty to bargain for apprentice locomotive engineers 
who are a part of that craft. Traditionally, the union des- 
ignated as bargaining representative of the journeymen 
craft has held the bargaining right for apprentices who are 
training to become skilled employees of that craft. 


The position of the BLE was substantiated by the conclu- 
sion in your letter of June 21, 1966 that the BLE is not 
“‘seeking to extend its jurisdiction beyond the scope of the 
craft of class [it] presently represents.’’ Your letter, in 
following well-established principles, clearly determines 
that the duly designated bargaining representative for the 
craft of locomotive engineers, by virtue of that represen- 
tation, has the right and duty to bargain for apprentice 
locomotive engineers who are a part of that craft. There- 
fore, as Mr. Shea has stated, the carriers on which the BLE 
represents the craft of locomotive engineers would be 
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obliged under the Railway Labor Act to exclusively bar- 
gain with the BLE in regard to apprentice locomotive engi- 
neers. 


On the other hand, as the Board determined through 
your letter of June 21, 1966, the duly designated bargain- 
ing representative for the craft of locomotive firemen, by 
virtue of that representation, is limited to bargaining for 
apprentice locomotive firemen who are 2 part of that craft. 
However, the Board, based on certain representations of 
the BLF&E and without benefit of thoroughly reviewing 
the BLF&H’s Section 6 Notices in regard to this matter, 
reached the apparent view that the BLF&E through said 
Notices is merely attempting to represent apprentice loco- 
motive firemen and thus is not ‘<seeking to extend its juris- 
diction beyond the scope of the craft or class of employees 
[it] presently represents.” While this may be what Mr. 
Gilbert is purporting to do in his telegram of June 14, 1966, 
it is quite clear to the BLE that said Section 6 Notices in 


fact propose that the BLF&E represent and bargain for 
apprentice locomotive engineers who are @ part of the craft 
of locomotive engineers. An examination of these Notices 
conclusively proves that the BLF&E is thereby unlawfully 
secking to infringe on the representational rights of the 
BLE where it is the statutory representative for the craft 
of locomotive engineers. 


Since the Mediation Board’s apparent view, based on the 
representations of Mr. Gilbert’s telegram, conflicts with the 
actual proposals contained in Section 6 Notices, the BLE 
believes a clarification of this issue arising from the con- 
clusions contained in your letter of June 21, 1966 is not only 
desirable but necessary in fulfillment of the Board’s duties 
under the Act. 


Taking into account the terms of the Section 6 Notices 
and their import, it is respectfully submitted that the Board 
forthwith determine that said Notices, as submitted, im- 
properly and unlawfully infringe upon the representational 
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rights of the BLE in contravention of its designation 
and/or certification as bargaining representative for the 
eraft of locomotive engineers. If the dispute is: not re- 
solved in this manner, the BLE requests the right to ap- 
pear at any conferences, discussions or hearings relating 
to the dispute. 


Very truly yours, 


/s/ P.S. Heats 
Grand Chief Engineer 


Appendix 29 
July 22, 1966 
Mr. Thomas A. Tracy, Executive Secretary 


National Mediation Board 
Washington, D. C. 20572 


Dear Mr. Tracy: 


Although your letter of July 15, 1966 forwarding a copy 
of Mr. Gilbert’s letter to you of July 13, 1966 did not 
invite a reply to his comments, certain statements therein 
necessarily require a response. 


A pernsal of Mr. Gilbert’s letter leaves no doubt that 
the instant matter specifically involves a jurisdictional dis- 
pute between the BLE and BLF&E as to representation 
of apprentice locomotive engineers. As the United States 
District Court for the Western District of Kentucky, in 
dismissing the suit brought by the BLF&E against the 
L & N RR to enjoin the effectuation of the agreement for 
apprentice locomotive engineers entered into by the BLE 
and L & N RR on April 28, 1966, stated, this controversy 
involves ‘‘a dispute between the Firemen and the Engineers 
as to their craft lines relative to the training of apprentice 
engineers and the source from which those individuals must 
come.”? BLFG&E v. L &N RR, Civil Action No. 5402 (July 
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2, 1966). Mr. Gilbert apparently overlooked that portion 
of the BLE invocation referring to this litigation. 


In regard to his contention that there is no jurisdictional 
dispute, his letter on its face contradicts that view. At the 
outset, he asserts that he has the bargaining rights for 
‘Locomotive Enginemen Apprentice’’, who are now al- 
leged to be ‘‘firemen.”’ 


In previous communications, he informed the Board 
that his proposals were for apprentice firemen. It becomes 
ever more apparent that the use of the term ‘‘enginemen 
apprentice’’ is a transparent attempt to invade the craft 
of locomotive engineer. As Mr. Gilbert and the BLF&E 
know, there is no craft of locomotive enginemen. However, 
the BLF&E proposal of November 15, 1965 defines ‘‘ap- 
prentice’’ as meaning ‘‘a person who is engaged in learn- 
ing the craft of locomotive engineman.”’ It cannot be 
conceived that Mr. Gilbert expects the carrier to train ap- 
prentices for a non-existent craft. Obviously, the term 
is being used synonymously with locomotive engineer. As 
Paragraph P reveals, the apprentice engineman would re- 
ceive a seniority date as ‘“‘locomotive engineer.” Although 
Appendix A states the craft for which the apprentice is 
training is ‘railroad locomotive enginemen”’, this is im- 
mediately followed by a note that the so-called apprentice 
locomotive engineman will be qualified as and receive a 
seniority date as locomotive engineer. Further, para- 
graph F refers to the ratio of apprentices to be based on 
the company’s requirements for so-called ‘‘locomotive en- 
ginemen’’. The carrier would not have any requirement for 
“conginemen”’ but would for ‘‘locomotive engineers.”’ Since 
there is no craft of ‘‘enginemen”’ in the railroad industry, 
it must be conceded by the Board that the craft designa- 
tion is actually ‘locomotive engineer.”’ 


In reference to his claim that the term “apprentice loco- 
motive enginemen"”’ originated with his organization in 
November 1965, he may be correct. That ‘‘apprentice 
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locomotive engineer’’ is a bald imitation of his term is 
completely erroneous. That the concept of ‘‘apprentice 
locomotive engineer’? was conceived by him is even more 
ridiculous. The August 2S, 1964 issue of ‘‘The Locomo- 
tive Engineer’’, the BLE weekly newspaper, was devoted 
to the launching of the ‘‘ Apprentice Locomotive Engineer”’ 
program. And on September 20, 1965, I explained the *‘ Ap- 
prentice Locomotive Engineer’’ program to the United 
States Senate Committee on Commerce. Obviously Mr. 
Gilbert took from the BLE the concept and term ‘‘appren- 
tice locomotive engineer’’ with a patent modification. As 
previously noted, the change made by Mr. Gilbert to 
‘“‘enginemen’’, a non-existent craft, was purposely made as 
a cover-up to invade the craft represented by the BLE 
and to intentionally confuse industry and government 
officials. 


In recent communications with the Board and in his 
latest letter, Mr. Gilbert argues in part that the BLF&E 
is only concerned with firemen trainees and that his pro- 
posal is not in conflict with the claim of the BLE to repre- 
sent apprentice locomotive engineers as a distinct part of 
the craft of locomotive engineers. If this statement were 
true, then there would have been no need for his organiza- 
tion to have filed the suit in Louisville in its unfruitful 
effort to have the BLE agreement of April 28, 1966 de- 
clared void. In addition, there would be no necessity for 
him to quibble with the Board’s ruling of June 21, 1966 
that the BLE has representational rights for apprentice 
locomotive engineers as part of the craft of locomotive 
engineers. 


Mr. Gilbert, however, has taken three diverse positions 
and rendered three different interpretations at various 
times to snit his purposes. At one point, he said that 
he was seeking to bargain for ‘‘apprentice locomotive 
firemen’’ or firernen trainees, upon which basis the Board 
issned its letter of June 21, 1966. In one paragraph of 
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his last correspondence, he now say's that ‘‘apprentice loco- 
motive enginemen’’ is a new and fancier title for firemen. 
If this were accurate, there would be no need for his pur- 
ported notice unless he is attempting to gain from the 
Mediation Board what he was unable to do in the courts 
and Arbitration Board 282. This change contradicts his 
previous representation to the Board. In effect, he is 
attempting to submerge his blatant effort to cross the 
craft lines of locomotive engineer and to hide in the shelter 
of the term ‘‘firemen’’ before this Board to avoid the 
jurisdictional question. If any dispute went into the courts 
on the matter, he would shift to a new argument. On the 
other hand, his letter clearly permits the Board to recog- 
nize that a jurisdictional dispute exists between the organ- 
izations relative to representation of apprentice locomo- 
tive engineers as expressed by the court in the L & N 
litigation. He says that the BLF&E has the right to rep- 
resent and bargain for apprentice locomotive enginemen, 
which of course are apprentice locomotive engineers, and 
conversly that the BLE by entering into an agreement with 
the L & N RR for apprentice locomotive engineers has 
usurped the representational rights of his organization for 
“‘apprentice locomotive enginemen’’ as he refers to them. 
There is no need to deny that the BLE is not extending its 
jurisdiction. for the BLE, as dully certified representative 
for the craft of locomotive engineers on the L & N RR, 
by virtue of that representation and as the journeymen 
craft, has the representational rights to apprentice loco- 
motive engineers. 


To point up Mr. Gilbert’s dichotomy of position. a brief 
view of the L & N suit would be proper. Although pur- 
posely couched in vague language, the BLF&E petition 
alleged that it had the representational rights for appren- 
tice engineers and that therefore effectuation of the BLE 
agreement of April 28, 1966 should be prevented. After 
the court was made cognizant of the representational dis- 
pute, BLF&E counsel informed the court, on page 5 of a 
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memorandum in support of a motion for rehearing, that 
the BLFXE does not challenge ‘‘the bargaining authority 
of the Brotherhood of Locomotive Engineers to make an 
agreement with L & N for the training of so-called ap- 
prentice engineers." I would suggest that Mr. Gilbert 
confer with his counsel in the L & N case so that they 
may present at least a consistent position to the court and 
to the NMB. 


In a difficult effort to support his new approach that fire- 
men and so-called apprentice locomotive enginemen are the 
same persons, Mr. Gilbert erroneously informed the Board 
that all engineers are promoted firemen and that the fire- 
men have historically served as the source of locomotive 
engineers. Many present and past locomotive engincers 
never worked a day as a fireman or only worked a short 
time in that craft. On many, if not most, railroads in the 
south, the BLF&E refused to permit negro firemen from 
becoming engineers. These carriers hired their require- 
ments from another source of manpower. In addition, the 
provisions upon which he relies, were incorporated at the 
direction of the U. S. Railroad Administration in BLF&E 
contracts in the period during and after World War I when 
the government operated the roads. It is highly question- 
able that these provisions would be adoptable today under 
the Railway Labor Act. Although that subject need not 
concern the Board in this proceeding, it is interesting to 
note that the provisions of the so-called Promotion Rule 
do not support the conclusion raised by Mr. Gilbert. Those 
provisions do not provide for the training or selection of 
apprentices nor do they even indicate the training to be 
received by firemen in order to obtain the right to pro- 
motion to engineer when a position in that craft becomes 
available. In other words, the rule only provides the time 
when the BLF&E will permit a member of its craft to de- 
part therefrom. 


The relevant provision in the BLF&E contract with the 
L&N is Article 26. Section 9(a) thereof is titled ‘Hired 


217 


and Transferred Engineers’’ and states in pertinent part 
as follows: 


“On seniority district where firemen are required to 
fire less than 3 years, all engineers will be hired. 


“Tf required to fire 3 and less than 4 years, 1 promoted 
to 1 hired.”’ 


This language does not indicate any requirement that 
all or if any engineers must be promoted firemen. I would 
assume nevertheless that the BLF&E would assert, as in 
the L & N case, that a hired engineer is a locomotive 
engineer who previously qualified on another railroad and 
would thereby be a promoted fireman. If this were an ac- 
curate portrayal of the facts, then Sections 1(a) and 9(a) 
of Article 26 would not read that the employee would have 
thirty days in which to qualify in order that his seniority 
date would correspond to his date of hire. There is no 
prohibition stating that he must qualify in thirty days. 
More importantly, if the engineer hired off the street was 
a promoted fireman, there would be no need for him to 
qualify under Mr. Gilbert ‘s view. The only things that 
the employee would have to do before handling an assign- 
ment as a fully qualified engineer would be to learn the 
road and the signals in the territory to which he is assigned. 
However, Section 9(a) specifically states: ‘Qualifications 
as referred to herein, is not intended to include learning 
of road or signals.’? These facts clearly prove Mr. Gil- 
bert’s dogmatic statement has no basis in fact. 


In substance, Mr. Gilbert espouses the view in his letter 
that the BLF&E has the right to infringe on the jurisdic- 
tional and representational rights of the BLE as bargain- 
ing representative for the craft of locomotive engineers 
and the authority to make certain determinations concern- 
ing that craft. We do not believe so and do not believe 
that this Board could or would follow his line of thinking. 
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The BLFS&E, like the mythical Tabago, does not rule the 
world. 


The following statement of the U. S. Court of Appeals 
for the Ninth Circuit in Southern Pacific Co. v. Switch- 
men’s Union, 356 F2d 332, at 335 (1966) is applicable 


herein: 


*‘([BLF&E] apparently feels the need to extricate it- 
self from what it now regards as an outmoded, unrea- 
sonable and discriminatory craft classification. It pic- 
tures itself as involved in a fight against ultimate craft 
eXtinction, based not upon the fact that technical ad- 
vances have eliminated the need for the work it per- 
forms but rather upon the fact that existing craft 
lines are no longer appropriate. If so, it would seem 
that the resolution of its problems falls within the 
adjudicatory jurisdiction of the Mediation Board under 
section 2, Ninth. That section, in providing for the 
certification of bargaining representatives, would seem 
necessarily to encompass the essential preliminary 
steps of fixing craft lines and of resolving any inter- 
union disputes in that respect.’’ 


In response to Mr. Gilbert’s point that the Board does 
not have power to adjudicate and determine this case, it 
need only be noted that the courts have, without exception, 
explicitly held that under the Railway Labor Act only the 
Mediation Board has the power to make craft determina- 
tions. Among these cases are General Committee v. M-K-T 
RR Co., 320 U.S. 323 (1943); Southern Pac. Co. v. Suna, 
supra; Brotherhood of Ry. & S. S. Clerks v. United Air- 
lines, 325 F2d 576 (6th Cir., 1963); Flight Engineers v. 
NMUB, 294 F2d 905 (D. C. Cir. 1961), cert den. 368 U.S. 
956 (1962). In the latter case, appellants argued that the 
20ard had no jurisdiction and that its determination de- 
stroyed an historic ‘‘craft’’ and flew in the face of the 
‘‘dominant”’ industry bargaining pattern. The court re- 
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plied: ‘‘Just such arguments were made to and accepted 
by this court in Brotherhood of Ry. ¢ S. S. Clerks v. United 
Transp. Serv. Employees, supra. The Supreme Court re- 
versed, per curiam, 320 U.S. 715, citing Switchmen’s Union 
and General Comm. v. Missouri-Kan.-Tex. R. Co., supra. 
Appellant stands in no better position.”’ 


I regret that Mr. Gilbert saw fit to make the infantile 
expression that the BLE’s invocation under Section 2, 
Ninth is in aid of the carriers’ effort to block the discharge 
of the Board’s function in relation to his apprentice loco- 
motive engineer notices. If anything, the invocation was 
made to protect our certification from the Board and to 
prevent an infringement of the Board’s authority by the 
BLF&E. Mr. Gilbert made the additional sophomoric com- 
ment that the BLE’s submission is part of a conspiracy of 
the BLE and the carriers to destroy the craft of firemen. 
Absurd statements of this nature require no denial. How- 
ever, to prevent future propaganda that a failure to deny 
is tantamount to admission, the BLE unequivocally denies 
and will demand strict proof of any such accusations. Un- 
questionably, the allegation is irrelevant to this proceed- 
ing. Nevertheless, it may be worthwhile to note that this 
childish raving is a clever attempt to submerge the vital 
issue upon which we have requested a determination by 
the Board. That issue is clearly described in my letter 
of July 5, 1966. 


In response to the fundamental issue in this controversy, 
the BLE says that it, as certified bargaining representative 
for the craft of locomotive engineers, by virtue of that 
representation, has the right and duty to represent and 
bargain for apprentice locomotive engineers as a part of 
that craft and that its agreement with the L & N of April 
28, 1966 is a valid exercise of those representational and 
jurisdictional rights. In view of the following facts, the 
Board must hold that apprentice locomotive engineers are 
within the craft of locomotive engineers for representa- 
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tion purposes. All precedent of the NMB, NLRB and the 
courts grant the right to represent and bargain for ap- 
prentices to the journeymen craft, which in the instant case 
is the craft of locomotive engineers. The community of 
interest of apprentice locomotive engineers is with the 
eraft in which they are training. During a portion of 
their apprenticeship, apprentice locomotive engineers will 
train under the supervision of and will work under the 
same conditions as locomotive engineers. To splinter and 
subdivide the single craft of locomotive engineers for bar- 
gaining purposes would not adhere to the statutory pattern 
of Section 2 of the Railway Labor Act. Furthermore, tak- 
ing into account technological and functional changes in 
the railroad industry, which may have been hastened by 
the terms of Arbitration Award No. 282, apprentice loco- 
motive engineers clearly are within the craft of locomotive 
engineers for representation purposes. 


Mr. Gilbert’s unique statements relative to a conspiracy 
presents a paradox. He strangely fails to acknowledge that 
from 1960 to 1965 he accepted on behalf of the BLF&E 
$1,500,000 from the treasury of this organization to sup- 
port the fight to retain firemen and, in effect, to save his 
organization from a substantial reduction in membership. 
He also fails to mention that the BLE continued to aid 
his monetary reserves through a portion of 1965 even 
though he broke the no-raiding agreement between the two 
organizations in early 1964. Now what he apparently ex- 
pects the Board to do is to sanction his raiding activities 
and to permit these activities through the anomalous use 
of the term ‘‘apprentice locomotive enginemen’’. The 
Zqard’s file will show that on November 17, 1965, imme- 
diately after we discovered Mr. Gilbert’s illegally con- 
ceived program, we advised every railroad management 
and the Board that we would not stand idly by while Mr. 
Gilbert under the pretext of a ‘‘locomotive enginemen ap- 
prentice’’? program invaded the craft of locomotive engi- 
neer. Apparently we are now conspirators in Mr, Gilbert’s 
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eyes because we are seeking to prevent his infringement 
of our craft. Apparently we were expected to permit Mr. 
Gilbert to prevent effectuation of our apprentice locomo- 
tive engineer agreement on the L & N. Through our de- 
fense of our agreement in the L & N suit and by our re- 
quest for a determination by this Board, Mr. Gilbert and 
his organization are now complaining because they know 
that we will not allow them to govern the craft for which 
we are the duly designated representative. The BLE has 
that right and will maintain it. 


The BLE reiterates its request that the Board, as soon 
as possible, render its determination or hold hearings 
relating to the matter. 


In view of the fact that the above comments are relevant 
to your File C-3681, I have enclosed additional copies to 
be inserted therein for the consideration of the Board. 


Very truly yours, 


/s/ P.S. Hears 
Grand Chief Engineer 


Appendix 30 
July 29, 1966 
Mr. Thomas A. Tracy 
\xecutive Secretary 
National Mediation Board 
1230 Sixteenth Street, N. W. 
Washington, D. C. 


Dear Mr. Tracy: 


Mr. James E. Wolfe, Chairman, National Railway Labor 
Conference, has brought to my attention your letter of 
July 22, 1966, addressed to Mr. Wolfe and Mr. H. E. Gilbert. 
President, Brotherhood of Locomotive Firemen and Engine- 
men, In that letter, referring to NMB Cases A-7S16 and 
A-7829 Sub 1 and Sub 2, you state that Board Member 
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Leverett Edwards will be at the offices of the Board on 
August 4, 1966, at 2:00 P.M., prepared to meet with rep- 
resentatives of NLRC and the BLF&E for the purpose of 
conducting meaningful mediation conferences in these cases. 


These cases relate to portions of section 6 notices served 
by the BLF&E upon the Southern Pacific Company (Pacific 
Lines) and the Louisville and Nashville Railroad Company. 
On their face, the notices would require the carriers to hire 
apprentices to undergo a training program, which appren- 
tices, upon successful completion of the program, would be 
qualified and receive seniority as locomotive engineers. 
The Brotherhood of Locomotive Engineers has asserted 
on several occasions since the service of these notices that 
it is the exclusive bargaining representative for the craft 
or class of apprentice locomotive engineers on these car- 
riers, and that if the carriers should attempt to enter into 
an agreement with the BLF&E on this subject, the BLE 
**will enforce its statutory rights through appropriate legal 
measures.”’ 


On June 6, 1966, the National Railway Labor Conference 
and the Carriers’ Conference Committees applied for the 
services of the Board under section 5, First, of the Railway 
Labor Act to resolve what appeared to be a jurisdictional 
dispute between the BLF&E and BLE. NMB File C-3681. 
This request was denied on June 21, 1966, on the ground 
that ‘‘the question as posed involved a question of repre- 
sentation ... [to be] resolved under Section 2, Ninth, of 
the Railway Labor Act.’’ On June 29, 1966, having been 
so authorized by the NRLC, I wrote to you requesting the 
Board to hear counsel for the NRLC, the BLF&E and the 
BLE and to clarify its views about the situation. This 
request was based upon the unresolved conflict between 
the contents of the section 6 notices whereby apprentices 
would be qualified and obtain seniority as engineers, the 
20ard’s statement that Mr. P. S. Heath, Grand Chief 
Engineer of the BLE, in his letter of June 9, 1966, to 
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the Board, ‘‘clearly indicates that the BLE as the desig- 
nated bargaining representative for the craft or class of 
Locomotive Engineers has the right and duty to bargain 
in regard to Apprentice Locomotive Engineers who are 
part of that craft or class,’’ and the Board’s statement— 
apparently based upon representations by the BLF&E con- 
tradictory to its Section 6 notices—that neither the BLE 
nor the BLF&E ‘‘is seeking to extend its jurisdiction be- 
yond the scope of the craft or class of employees they 
presently represent.’? This request was denied on July 
22, 1966. 


Meanwhile, on July 1, 1966, the BLE requested the serv- 
ices of the Board under section 2, Ninth, of the Act to 
settle a dispute which had arisen by virtue of the BLF&E’s 
filing suit in the United States District Court for the West- 
ern District of Kentucky seeking to enjoin the effectuation 
of an agreement between the Louisville and Nashville and 
the BLE for the training of ‘‘apprentice engineers.’’ On 
July 22, 1966, this application was denied on the ground 
that ‘‘the dispute, if any exists, is not a representation dis- 
pute; but may involve an issue as to the right of the em- 
ployees of one craft or class to do the work that is alleged 
to be that commonly done by employees of another craft 
or class. Procedures other than those outlined in Section 
2, Ninth, of the Railway Labor Act are available to settle 
such disputes.’’ 


That there is a dispute between the two Brotherhoods as 
to the authority of the BLF&E to bargain with respect to 
the matters covered by the section 6 notices and as to the 
legality of the carriers’ treating with the BLF&E on 
these matters cannot be denied, regardless of whether the 
dispute be characterized as ‘‘jurisdictional”’ or ‘‘represen- 
tational’. The only question is, how is this dispute to 
be resolved? The carriers have done everything in their 
power to ascertain whether the BLF&E is the proper party 
with whom to negotiate on the proposal made in the notices. 
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To date, they have been required to make this determina- 
tion for themselves at the risk of falling into unintentional 
violation of the Railway Labor Act, whichever choice they 
make. On the one hand, if the BLE is correct in its asser- 
tion that it represents apprentice engineers (which the 
Board seems to have recognized) and that the BLF&E’s 
section 6 notices trench upon that representation (which 
the Board has not denied), then the carriers will violate 
the Railway Labor Act if they treat with the BLF&E on 
this subject. On the other hand, if, as Mr. Gilbert may 
have intimated in his letters to the Board dated July 5 
and 20, 1966, the section 6 notices do not mean what they 
appear to say and are intended to relate only to the train- 
ing of apprentices to become firemen and to their use as 
firemen, the carriers may risk violating the Railway Labor 
Act if they fail to bargain with the BLF&E. 


In any event, the BLF&E has neither formally modified 
its Section 6 notices nor served new notices so as to incor- 
porate and clarify the substance of Mr. Gilbert’s repre- 
sentations to the Board. This may be because the BLF&E 
recognizes that if its notices expressly or concededly seek 
to require the use of firemen, in the guise of ‘‘apprentices’’ 
or otherwise, in a manner which does not take into account 
the findings of Arbitration Board 282, its Award and the 
experience thereunder, such notices almost certainly would 
be invalid and non-bargainable as is indicated by the recent 
decision of Judge Holtzoff in Bangor & Aroostook Rail- 
road Co., et al. v. Brotherhood of Locomotive Firemen and 
Enginemen, Civil Action No. 777-66, of which the Board is 
aware. But however that may be, the notices about which 
the carriers are requested to bargain in the mediation ses- 
sion scheduled for August 4, 1966 are the unmodified pro- 
posals for a training program whereby apprentices would 
be qualified and receive seniority as locomotive engineers. 

The public stands to lose if the dispute between the 
Brotherhoods is not conclusively resolved. Mr. Heath’s 
promise ‘‘to enforce [the BLE’s] statutory rights through 
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appropriate legal measures”’ and Mr. Gilbert’s urging that 
the Board terminate its services immediately ‘‘in order that 
further procedures of the Railway Labor Act may be pur- 
sued’’ both pose the threat that the carriers’ services will 
be disrupted, whatever course of action the carriers take. 
I cannot believe that the National Mediation Board lacks 
the authority and responsibility to resolve this dispute. 


Today I received a copy of Mr. Heath’s recent letter to 
the Board, dated July 27, 1966, in which the BLE again in- 
vokes the Board’s services under section 2, Ninth, this 
time to resolve the BLE’s dispute with the BLF&E with 
respect to the representation of apprentice engineers on 
the Southern Pacific. Mr. Heath’s letter squarely poses 
the question raised by the BLF&E’s section 6 notice, a 
question which the Board stated in your letter of June 21, 
1966 to Mr. Wolfe, involves ‘‘a question of representation”’ 
under section 2, Ninth. 


The carriers involved in these cases are most anxious to 
perform fully their obligations under the Railway Labor 
Act but have been at a loss to know where their duty 
lies in the present proceedings. In view of the application 
just filed by the BLE seeking a determination under sec- 
tion 2, Ninth, we respectfully urge, on behalf of the NRLC, 
the Conference Committees and the carriers, that the media- 
tion scheduled for August 4, 1966 be recessed. The BLE’s 
application places that mediation proceeding in a status 
almost identical to that of other proceedings in which the 
Board has recessed mediation pending resolution of juris- 
dictional or representational disputes which “frustrate 
meaningful and effective mediation as well as constructive 
collective bargaining. ...”’ International Brotherhood of 
Teamsters v. NMB, Civil Action No. 725-65 (D. D.C.) 
(affidavit of Howard G. Gamser, dated May 25, 1965, 
paragraph 4). 


Should the Board determine not to recess mediation even 
in view of the existence of an impediment to bargaining 
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section 2, Ninth, the carriers, represented by the National 
Railway Labor Conference, are prepared to appear at the 
mediation session scheduled for August 4 in order to ex- 
plain their position more fully and, if possible, to obtain 
a clarification from the BLF&E of the character of its 
proposal. In attending that session, however, the carriers 
by no means intend to waive their position as to the repre- 
sentational or jurisdictional authority of the BLFS&E and 
as to the invalidity of the Section 6 notices. 


We are hopeful that the services of the Board will be 
performed appropriately to the end that the carriers may 
be advised of their obligations under the Act, and to which 
representative they are owed, so that the carriers may be 
relieved of the otherwise unavoidable possibility of violat- 
ing the Act and incurring economic sanctions, regardless 
of what course they take. 


Very truly yours, 
/3/ Fraxcis M. SHEA 


Appendix 31 


August 1, 1966 
Mr. Thomas A. Tracy 
Executive Secretary 
National Mediation Board 
1230 Sixteenth Street, N. W. 
Washington, D. C. 


Dear Mr. Tracy: 


In my letter of July 29, 1966, I requested the National 
Mediation Board to recess the mediation scheduled for 
August 4, 1966 in Cases A-7816 and A-7829, Sub 1 and 
Sub 2, with respect to certain Section 6 notices served by 
the BLF&E upon the Southern Pacific and the Louisville 
& Nashville railroads. That request was made on behalf 
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of the National Railway Labor Conference and the Car- 
riers’ Conference Committees, as representatives of the 
carriers, and was grounded in part upon the fact that the 
BLE, on July 27, 1966, had applied to the Board for a 
determination under Section 2, Ninth, as to whether the 
BLE or the BLF&E is entitled to represent apprentice 
locomotive engineers on the Southern Pacific and as to 
whether the carrier properly may bargain with the BLF&E 
about the program to train apprentices to become locomo- 
tive engineers which is proposed in the Section 6 notices 
served by the BLF&E upon the Southern Pacific. 


I have just received a copy of the letter from Mr. P. S. 
Heath to you, dated July 28, 1966 and referring to NMB 
Files C-3681 and C-3689, in which the BLE explains that 
its prior application under Section 2, Ninth, relating to 
the Louisville & Nashville was intended to raise the issue 
as to the propriety of that carrier bargaining with the 
BLF&E about its proposed apprentice training program. 
as well as other issues of a representational or jurisdic- 
tional nature. The BLE also requests the Board to re- 
consider the conclusions expressed in your letter of July 
22, 1966 to Mr. Heath (NMB File C-3689) or, in the alterna- 
tive, to clarify the statements made in that letter so as to 
specify the procedures which the Board believes should 
be followed for a determination of the admitted jurisdic- 
tional dispute between the BLE and the BLF&E, if the 
Board deems the procedures under Section 2, Ninth, to be 
inappropriate for that purpose. 


Mr. Heath’s letter of July 28, 1966, and the requests made 
therein, reinforces our request that the Board recess media- 
tion upon the Section 6 notices served by the BLF&E until 
the dispute between the BLE and the BLF&E has been 
determined. Whether that dispute be characterized as 
“‘representational’’ or ‘‘ jurisdictional’’ or both, there can- 
not be any doubt about the fact that a dispute does exist 
between the BLE and the BLF&E as to whether the car- 
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riers may bargain with the BLF&E upon the subject of 
its Section 6 notices or about the fact that the BLE has 
requested the Board to determine that dispute under Sec- 
tion 2, Ninth, or under any other procedures the Board 
may deem to be appropriate. For the reasons stated in 
my letter of July 29, 1966, among others, we believe that 
the Board can and should resolve that dispute, and that 
the carriers should not be forced to risk a violation of the 
Railway Labor Act, regardless of what cougse they may 
take, by being required to proceed while that dispute re- 
mains unresolved. 


Very truly yours, 
/s/ Francis M. SHea 


Appendix 32 
WESTERN UNION 


10524 EST AUG 1 66 CTA230 

CL CT WA05 1 PD FAX WASHINGTON DC 1 1024 EDT 

P S HEATH, GRAND CHIEF ENGINEER 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 1115 BLE BLDG CLEVE 
YOUR LETTER JULY 29 RE NMB CASES A-7815 AND A-7829, SUB 1 & 
SUB 2 SUBJECT BLF&E TRAINING NOTICES RECEIVED AND 
CONTENTS NOTED. MEDIATION SESSIONS AUGUST 4 WILL BE 
HELD AS SCHEDULED. ORIGINAL SHEA, COPIES WOLFE, GILBERT 
& HEATH 

THOMAS A TRACY EXECUTIVE SECRETARY 


29 NMB A-7816 A-7829 1 2 BLF&E 4 
(29). 
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August 3, 1966 


Mr. Thomas A. Tracy, Executive Secretary 
National Mediation Board 

1230 Sixteenth Street, N.W. 

Washington, D. C. 


Dear Mr. Tracy: 


On July 27 and 28, 1966, the BLE invoked the Mediation 
Board’s services under Section 2, Ninth for the purpose of 
determining the question as to which organization, the BLE 
or the BLF&E, is the lawful and proper bargaining repre- 
sentative for apprentice locomotive engineers on the South- 
ern Pacific and L & N railroads. At that time, I requested 
the Board to consider the comments contained in my letter 
of July 22, 1966, which communication did not reach the 
NMB before it rendered its conclusions of the same date. 
The Board’s directive indicates that it apparently accepted 
Mr. Gilbert’s intimations that there was no representa- 
tional or jurisdictional dispute between the parties con- 
cerning apprentice locomotive engineers. My letter of 
July 22, 1966, points out the baseless foundation for his 
assertions, whereby he is attempting to circumvent the 
adjudicatory powers of this Board. 


To emphasize the apparent conflict between the BLF&E 
statements and the actual facts, I would like to direct the 
Board's attention to the Complaint filed by the BLFS&E in 
its suit against the L & N. It is my understanding that 
the NMB has been furnished with a copy of that pleading. 
The allegations and the relief sought therein clearly at- 
tack the validity of the BLE agreement of April 28, 1966, 
for apprentice locomotive engineers and the jurisdictional 
rights of the BLE to enter into an agreement concerning 
the subject. 
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More importantly, during the oral argument held on July 
2, 1966, counsel for the BLF&E stated (T.R. 9): 


**We are asking, on the merits of our complaint, to 
enjoin the carrier from putting into effect an engineers 
training program which we say is in violation of the 
Railway Labor Act. That is the simple issue here— 
just as simple as it can be.”’ 


He further said (T.R. 10): 


**Now, we say that if they have a contract as they 
say they have with the B.L.E., that is not a valid con- 
tract because the B.L.E. has not beefy at this point, 
designated as the bargaining représéentative for ap- 
prentice trainee engineers. 


“In other words, as of now, the B.L.E., so far as rep- 
resenting the engineers in the engineers training, or 
men in the engineers training program, is just a non- 
entity. It does not exist and I don’t care what they 
say about a contract. That contract is not valid until 
the Mediation Board says either the B.L.E. is the bar- 
gaining representative for men in the engineers train- 
ing program, or it is not. In other words, this action 
of intervention is now premature unless and until the 
Mediation Board has passed upon their application for 
representation.’’ 


The BLE believes that the above comments clearly show 
a dispute between the two organizations, which the NMB 
should resolve. 


Very truly yours, 


/s/ P.S. Hearn 
Grand Chief Engincer 
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[Filed March 24, 1967] 


Carrier Defendants’ Motion for Summary Judgment Against 
Brotherhood of Locomotive Firemen and Enginemen 

The carrier defendants, Louisville & Nashville Railroad 
Company, Southern Pacific Company, Great Northern Rail- 
way Company, Illinois Central Railroad Company, Atlan- 
tic Coast Line Railroad Company, and St. Louis South- 
western Railway Company, hereby move for summary 
judgment on their cross-claim against the Brotherhood of 
Locomotive Firemen and Enginemen, granting the relief 
set forth in the prayer of their said cross-claim, on the 
ground that there is no genuine issue as to any material 
fact and that the said carrier defendants are entitled to 
judgment on their cross-claim as a matter of law, all as 
more fully set forth in the attached affidavit of James E. 
Wolfe, the Carrier Defendants’ Statement of Material 
Facts, the Memorandum of Points and Authorities in sup- 
port hereof, and the record herein. 


ee 


[Filed March 24, 1967] 
Affidavit of James E. Wolfe 


James E. Wolfe, being duly sworn according to law, 
upon his oath deposes and says: 


1. I am the Chairman and principal officer of the Na- 
tional Railway Labor Conference, a position which I have 
held since the Conference was created on January 1, 1963. 
I have handled matters involving railway labor relations 
since about 1930, as a member of the operating department 
(1930-1938), member of the labor relations department 
(1938-1957), and vice president (1957-1961) of the Burling- 
ton System; as a staff member and assistant to members 
(1941-1948). member (1948, 1952-1961), and chairman 
(1961-1963) of the Western Carriers’ Conference Com- 
mittee; and as chairman of the National Railway Labor 
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Conference (since 1963). I was a member of the Presi- 
dential Railroad Commission and of Arbitration Board No. 
282. I reside in Clarendon Hills, Illinois, and my office is 
in the Union Station Building, 517 West Adams Street, 
Chicago, Tlinois. 


2. The National Railway Labor Conference, an unincor- 
porated association whose membership comprises over 95 
per cent of the nation’s Class I line-haul rail carriers, rep- 
resents such carriers in national labor negotiations, includ- 
ing negotiations with the Brotherhood of Locomotive Fire- 
men and Enginemen (hereinafter referred to as the 
*-BLF&E") and the Brotherhood of Locomotive Engineers 
(hereinafter referred to as the ‘‘BLE”’). Each of the car- 
riers named as defendants in this action is a member or 
a subsidiary of a member of the National Railway Labor 
Conference and has authorized the Conference to repre- 
sent it in the dispute to which this affidavit relates. As 
Chairman of the National Railway Labor Conference, I 
am the chief spokesman and negotiator for most of the 
railroad industry in national railway labor disputes, in- 
cluding disputes with the BLF&E and the BLE. I am also 
regularly informed by the carrier members of the Con- 
ference about labor disputes which arise between one or 
more of such carriers and one or more of the organizations 
representing their employees. The statements made in this 
affidavit are based upon my personal knowledge and upon 
information obtained in the performance of my duties as 
Chairman of the National Railway Labor Conference. 


3. On November 15, 1965, the BLF&E served upon each 
of more than 100 carriers throughout the nation a notice, 
purportedly pursuant to section 6 of the Railway Labor 
Act. The notice consisted of three parts designated, re- 
spectively, as Notice No. 1, Notice No, 2, and Notice No. 3. 
The part designated as ‘‘Notice No. 3”? consisted of pro- 
posed ‘‘Standards of A pprenticeship for Locomotive Fire- 
men Adopted for the Training of Railroad Locomotive 
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Enginemen Apprentices * * *.’? Proposals similar in sub- 
stance to Notice No. 3 had been served upon the defendant 
Louisville & Nashville Railroad Company on March 25, 
1965 (‘‘Apprenticeship Training, Qualification and Promo- 
tion Program for Engine Service Employees’’), and upon 
the defendant Southern Pacific Company (Pacific Lines) 
on April 28, 1965 (‘‘Training, Qualification and Promotion 
Program for Engine Service Employees’’). Each of the 
defendant carriers except the Louisville & Nashville was 
served with Notice No. 3 on or about November 15, 1965. 
Copies of Notice No. 3 are attached to the complaint in 
this action as exhibit A and to the carrier defendants’ 
answer and cross-claim as exhibit 2. Copies of the notice 
served on the Louisville & Nashville on March 25, 1965, 
are attached to the carrier defendants’ answer and cross- 
claim as exhibit 1 and to the BLF&E’s answer as exhibit 
J-A. A copy of the notice served on the Southern Pacific 
is attached to the BLF&E’s answer as exhibit 1-B. 


4. After the service of the notices mentioned in para- 
graph 3 above. the carriers (including each of the defend- 
ants) informed the BLF&E that in their view the notices 
were not valid and bargainable under section 6 of the Rail- 
way Labor Act (45 U.S.C. £156). In Bangor and <Aroo- 
stook R. Co. v. Brotherhood of Loc. F. & E.. 253 F.Supp. 
682 (1966), appeals pending, Nos, 20192, 20193, 20215 and 
90216. this Court held that all of the notices mentioned in 
paragraph 3 above were premature and did not become 
effective under the Railway Labor Act until the day after 
the expiration of the Award by Arbitration Board No. 282 
on March 31, 1966. This Court also held that Notice No. 
1 and Notice No. 2 were invalid and non-bargainable. The 
parties had stipulated that any issues as to the validity or 
bargainability of Notice No. 3 and similar notices (other 
than the issue as to the prematurity of those notices) would 
not be litigated at the trial of that case, and could be raised 
in any other proceedings, so this Court did not decide the 
validity or bargainability of those notices. The BLF&E 
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has applied for the services of the defendant National 
Mediation Board with respect to Notice No. 3 and similar 
notices as served on each of the defendant carriers and on 
other carriers. 


3. The proposal contained in the notices described in 
paragraph 3 above would institute a program for the 
apprenticeship of persons variously described as ‘‘locomo- 
tive enginemen’’ and ‘‘engine service employees.’’ It 
would establish a joint committee on each railroad, consist- 
ing of representatives of the BLF&E and of the carrier, 
to administer the program. It would prescribe standards 
and qualifications for the selection of apprentices. It 
would provide a program of instruction and examination to 
train and test apprentices in the skills pertaining to so- 
called *‘locomotive enginemen.’’ It would grant a “*senior- 
ity date’’ to apprentices accepted for the program and 
provide a wage scale for such apprentices during the period 
of their participation in the program. It would confer 
upon each apprentice who successfully completes the pro- 
gram *‘a certification of completion of apprenticeship”’ and 
seniority as a ‘locomotive engineer.” The proposal would 
require that ‘‘all engine service employees hired subsequent 
to agreement implementing this apprenticeship program 
will be required to complete the training set forth herein, 
except as provided in D-2 [allowing credit for ‘‘previous 
experience in the craft’’].”’ 


6. The BLE has protested that Notice No. 3 and the 
similar notices served on the Louisville & Nashville and 
the Southern Pacific are an invasion of the exclusive right 
of that organization to represent the craft of locomotive 
engineers employed by the defendant carriers, and has 
warned both the BLF&E and the carriers not to attempt to 
negotiate or conclude an agreement based upon the said 
notices. The BLF&E denied the BLE’s assertion, claim- 
ing (among other things) that the notices relate to the 
hiring, training, and qualification of employees in the craft 


of locomotive firemen, and has insisted that the carriers 
negotiate with the BLF&E about the proposals. 


7. Throughout the entire period in which I have been 
connected with the railroad industry and, I am informed 
and believe, for many years prior thereto, the representa- 
tion of railroad employees by labor organizations has been 
on a craft basis. This historical fact has been recognized 
and enforced by the Railway Labor Act which provides, 
among other things, that the “majority of any craft or 
class of employees shall have the right to determine who 
shall be the representative of the craft or class for pur- 
poses of this Act.’? 45 U.S.C. $152 Fourth. In some 
instances, the right of a particular organization to repre- 
sent a particular craft or class has been established through 
certification by the National Mediation Board under Sec- 
tion 2 Ninth of the Railway Labor Act (45 U.S.C. $152 
Ninth). In other instances, where the fact that the organi- 
zation has been chosen by a majority of the employees in 
a particular craft or class as their representative has not 
been disputed by either the carrier or by some other or- 
ganization, recognition of the right of a particular organi- 
zation to represent a particular craft or class has been 
extended without a proceeding under Section 2 Ninth. In 
all instances, however, the choice of representative is made 
by the employees in a particular craft or class either as 
traditionally defined or as delineated by the National Medi- 
ation Board. Under the Railway Labor Act, a railroad is 
prohibited from interfering with, influencing or coercing 
employees in the choice of their representative (45 U.S.C. 
$152 Third, Fourth and Fifth) and is required to deal 
exclusively with the organization selected by a majority 
of the employees in a craft or class as the representative 
of the craft or class (45 U.S.C. $152 Ninth) concerning 
the rates of pay, rules and working conditions applicable 
to the eraft or class (45 U.S.C. $156). 


8. For many years, extending prior ot my connection 
with the railroad industry, there have been two crafts or 
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classes of engine service employees (i.e., those employees 
whose basic duties are confined to service in the cabs of 
lomomotives): locomotive engineers and locomotive fire- 
men. On the great majority of railroads (including all of 
the defendants), the BLE now represents, and for many 
Years has represented, the craft or class of locomotive engi- 
neers, while the BLF&E now represents, and for many 
Years has represented, the craft or class of locomotive fire- 
men.’ The exceptions comprise a few railroads on which 
either the BLE or the BLF&E represents both engineers 
and firemen. Insofar as I am aware, there is not now and 
there never has been a craft or class of ‘“‘locomotive engine- 
men”’ or of ‘‘engine service employees’ recognized as such 
either by the National Mediation Board or by custom and 
practice. Certainly, this is now true, and for many years 
has been true, of most of the railroads including each of 
those named as defendants in this action. 


9. For many years, when adidtional engineers have been 
needed, they usually, but not always, have been obtained by 
promotion of firemen to engineers. This has been particu- 
larly true during the period since World War II. If and 
when engineers are no longer needed as engineers, they may 
be demoted to firemen. A fireman who has been promoted 
to the craft or class of engineers thereafter is represented 
by the BLE (except as to those few carriers on which engi- 
neers are represented by the BLF&E) for as long as he 
remains a member of that craft or class; he is no longer 
represented by the BLF&E; and the rates of pay, rules 
and working conditions established by the carrier with 
the BLE, rather than the rates of pay, rules and working 
conditions established by the carrier with the BLF&E, are 
applicable to such individual. So, too, when an engineer 
has been demoted to fireman, thereafter he is represented 
by the BLF&E (except as to those few carriers on which 
firemen are represented by the BLE) for as long as he re- 
mains a member of that craft or class; he is no longer 


1 Generally, the BLF&E also represents hostlers and hostler helpers. 
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represented by the BLE; and the rates of pay, rules and 
working conditions established by the carrier with the 
BLF&E, rather than the rates of pay, rules and working 
conditions established by the carrier with the BLE, are 
applicable to such individual. 


10. The agreements entered into by most of the carriers 
with the BLE and the agreements entered into by most of 
the carriers with the BLF&E contain substantially identical 
rules concerning the promotion of firemen to engineers, the 
demotion of engineers to firemen, and the hiring of engi- 
neers outside the ranks of firemen. Those rules trace back 
to the so-called Chicago Joint Agreement executed on May 
17, 1913 (Exhibit 1 to the Affidavit of H. E. Gilbert) by 
the BLE and BLF&E.2 On its face, that agreement (which 
was abrogated by the BLE and BLF&E in 1927) settled 
certain jurisdictional conflicts between the two organiza- 
tions and provided machinery for the settlement of future 
conflicts, including agreement upon certain rules to be pro- 


posed to the carriers for adoption. None of the carriers 
was a party to the Chicago Joint Agreement and none of 
its provisions as such were binding of any carrier. 


11. For present purposes, the key provision of the Chi- 
eago Joint Agreement is Article 10, as significantly 
amended on May 4, 1918. As so amended. Article 10 read 
as follows: 

“¢(a) Firemen shall rank on the Firemen‘s roster 
from the date of their first service as Firemen when 
called for such service, except as provided in Section 
(k), and, when qualified shall be promoted to positions 
as engineers in accordance with the following rules: 

‘“(b) Firemen shall be examined for promotion ac- 
cording to seniority on the Firemen’s roster, and those 


21 am informed and believe that firemen often were promoted to engineers 
even prior to the Chicago Joint Agreement. Tndeed, jurisdictional disputes 
between the BLE and BLFSE growing out of that practice apparently pro- 
vided tho impetus for that agreement between the two unions. 
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passing the required examination shall be given cer- 
tificates of qualification and, when promoted, shall hold 
their same relative standing in the service to which 
assigned. 


**(c) If for any reason the senior eligible Fireman 
or Engineer to be hired is not available, and junior 
qualified Fireman is promoted and used in actual serv- 
ice out of his turn, whatever standing the junior fire- 
man so used establishes, shall go to the credit of the 
senior eligible Fireman or Engineer to be hired, pro- 
vided the Engineer to be hired is available and quali- 
fies within thirty days. As soon as the senior Fireman 
or Engineer to be hired is available, as provided herein, 
he shall displace the junior Fireman, who shall drop 
back into whatever place he would have held had the 
senior Fireman to be promoted or Engineer to be 
hired been available and the junior Fireman not used. 


“Note: Qualification, as referred to herein, is not in- 
tended to include learning of road or signals. 


‘*(q@) As soon as a Fireman is promoted, he will be 
notified in writing by the proper official of the Com- 
pany of the date of his promotion, and unless he files a 
written protest within sixty days against such date, he 
can not thereafter have it changed. When a date of 
promotion has been established in accordance with 
regulations, such date shall be posted, and if not chal- 
lenged in writing within sixty days after such posting, 
no protest against such date shall afterwards be heard. 


‘“(@) No fireman shall be deprived of his rights to 
examination, nor to promotion in accordance with his 
relative standing on the Firemen’s roster, because of 
any failure to take his examination by reason of the 
requirements of the Company’s service, by sickness, 
or by other proper leave of absence; provided, that 
upon his return he shall be immediately called and re- 
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quired to take examination and accept proper assign- 
ment. 


““(f) The posting of note of seniority rank, as per 
Section (d) shall be done within ten days following 
date of promotion, and such notice shall be posted on 
every bulletin board of the seniority district on which 
the man holds rank. 


‘(¢) Firemen having successfully passed qualifying 
examination shall be eligible as Engineers. Promo- 
tion and the establishment of a date of seniority as 
Engineer, as provided herein, shall date from the first 
service as Engineer when called for such service, pro- 
vided there are no demoted Engineers back firing. No 
demoted Engineer will be permitted to hold a run as 
Fireman on any seniority district while a junior Engi- 
neer is working on the Engineers’ extra list, or hold- 
ing a regular assignment as Engineer on such seniority 
district. 


Note: On roads where promotion is to road service 
only, promotion and establishment of seniority date 
as road Engineer will obtain. 


(h) On a seniority district where Firemen are re- 
quired to fire less than three years, all Engineers will 
be hired; 


“Tf required to fire three and less than four years, 
one promoted and one hired; 


“Tf required to fire four and less than five years, 
two promoted and one hired; 


“Tf required to fire five and less than six years, 
three promoted to one hired; 


“Tf required to fire six and less than seven years, 
four promoted to one hired; 
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**If required to fire seven and less than eight years, 
five promoted to one hired; 


**On seniority districts where Firemen are required 
to fire eight years or more, all Engineers will be pro- 
moted. 


“*The foregoing will not prevent committees from 
having discharged Engineers re-employed or re-in- 
stated on their former seniority districts at any time. 


“‘i) If the Engineer to be hired is not available, 
when needed, and the senior qualified Fireman is pro- 
moted, the date of seniority thus established shall fix 
the standing of the hired Engineer, who, if available 
and qualified within thirty days from date senior quali- 
fied Fireman is promoted, will rank immediately ahead 
of the promoted Fireman. The promoted Fireman will 
retain his date of seniority as Engineer and will be 
counted in proportion of promotions. 


“*(j) In case an Engineer is hired and used in actual 
service, when, under requirements of Section (h), a 
Fireman (or Firemen) should have been promoted, the 
date of seniority thus established shall fix the standing 
of the senior qualified Fireman (or Firemen) due to be 
promoted, providing he or they are eligible and qualify 
within thirty days, who shall rank immediately ahead 
of the hired Engineer on the Engineers’ seniority list. 
The hired Engineer will retain his date of seniority, 
and be counted in proportion of Engineers to be hired. 


“*(k) The seniority date of the hired Engineer shall 
be the date of his first service as Engineer, except as 
provided in Sections (c), (i) and (j) of this Article. 
It is further provided that Engineers hired, or per- 
manently transferred from one seniority district to an- 
other on any railroad, shall be given a date of seniority 
as Fireman corresponding with their date as Engineer. 
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12. On December 28, 1917, the President of the United 
States assumed control of the nation’s railroads. Between 
that date and March 1, 1920, when they were returned to 
private control, the railroads were operated under the au- 
thority of the U.S. Railroad Administration. During that 
period, rates of pay, rules, and working conditions of rail- 
road employees were determined by the government and 
imposed upon the railroads by order of the Director Gen- 
eral of Railroads. Thus, many of the rules and working 
conditions that had been evolved through local and regional 
bargaining during the preceding generation were made 
uniform and nationally applicable for the first time. In- 
corporated by operation of law into the collective bargain- 
ing agreements between the railroads and the organizations 
representing their employees, they continued in effect by 
order of the Railroad Labor Board during the period fol- 
lowing federal control and formed the basis of many of the 
standard rules in effect even today. 


13. On January 9, 1919, the President of the BLF&E 
and the Grand Chief Engineer of the BLE jointly petitioned 
the Director General of Railroads to place in effect the pro- 
visions of Article 10 and 11 of the Chicago Joint Agree- 
ment, as amended in 1918. (A copy of their letter, stating 
the conditions leading to the adoption of the amended 
agreement and explaining the intent of its provisions, 1s 
attached hereto as Exhibit A.) The Brotherhood’s request 
was granted, and on September 1, 1919, the rules of Article 
10 and 11 of the amended Chicago Joint Agreement became 
binding upon all railroads under federal control, including 
for the first time each of the defendant carriers. (A copy 
of the Director General’s letter to the Federal Managers 
of the several railroads, directing that this action be taken, 
ix attached hereto as Exhibit B.) 


14. On each of the defendant carriers, the schedule agree- 
ments with both the BLF&E and the BLE still contain the 
original provisions of paragraph (h) of Article 10 of the 
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Chicago Joint Agreement, which were introduced into those 
agreements during the period of Federal control.* Para- 
graph (h) permits the needs of a carrier for additional engi- 
neers to be satisfied by both the promotion of firemen and 
the hiring of new employees, with the relative proportions 
of promoted firemen and hired engineers being dependent 
upon the length of time which firemen must serve before 
becoming eligible for promotion. It has been recognized 
by all concerned, however, that the proportions specified 
in paragraph (h) are subject to the availability of prospec- 
tive engineers within the two categories. As I have al- 
ready mentioned, in recent years the carriers’ require- 
ments for additional engineers have been satisfied almost 
entirely by promotion of firemen, since the number of fire- 
men qualified for promotion has equalled or exceeded the 


3 Excerpts from the current schedule agreements between each of the de- 
fendant carriers and the BLE an dthe BLF&E are attached to this affidavit 
23 exhibits. Article 10(h) of the Chicago Joint Agreement may be found in 
each schedule agreement as follows: 

Carriers Craft Art. 10(h) Exhibit 


Atlantic Coast Line Engineers Art. 26(¢) 

Atlantic Coast Line Firemen Art. 26(c)-8 

Great Northern Engineers Rule 52(b) 

Great Northern Firemen Rale 51(h) 

nois Central Engineers Art. 34(e) 

Tinois Central Firemen Art. 40(g) 

Louisrille & Nashville Engineers Art. 26, § 10 

Louisville & Nashville Firemen Art. 26, § 9(a) 
(Proper) 

Louisville & Nashville Firemen Art. 32, § 2(h) 
(N.C, & St. L.) 

St. Louis Southwestern Engineers Art. 59-7 

St. Louis Southwestern Firemen Art. 62-8 

Southern Pacific Engineers Art. 32, § 5(a) 
(Pacific Lines) 

Southern Pacific Firemen Art. 42,§ 6 
(Parific Lines) > 

Southern Pacific Engineers Art. 24, § 13 
(former E.P.2& 5.W.) 

Southern Pacific Firemen Art. 25, § 13 
(former E.P.2& 8.W.) 


2 ReActrmany 
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number of new engineers needed, and there have been few 
if any applications by persons seeking to be hired as 
engineers. 


15. The years immediately following World War II saw 
the rapid replacement of steam locomotives by diesel 
engines. Firemen, though no longer needed to perform 
the work which had been central to their original emer- 
gence as a separate craft, enjoyed the right to be assigned 
to diesel engines by virtue of a series of national agree- 
ments, the first of which was made in 1937 when the future 
significance of diesel power had yet to be realized. It 
became apparent to the carriers, however, that firemen 
were not necessary to the safe and efficient operation of 
most diesel locomotives. There were no longer needed to 
fire the engines, and such other functions as they had per- 
formed could be handled by the engineer and head brake- 
man on diesel locomotives in freight and yard service. 
Consequently, the requirement that firemen be used on all 
locomotives resulted in very substantial unnecessary ex- 
penses to the carriers and ultimately to the public. 


16. In 1959, the railroads, acting jointly on a national 
basis, served upon the operating brotherhoods (including 
the BLF&E and the BLE) section 6 notices proposing that 
the structure of railroad work and pay rules be modern- 
ized. Among the carriers’ proposals was a rule to abolish 
the required assignment of firemen to non-steam powered 
locomotives in freight and yard service and give manage- 
ment the right to decide whether and when firemen should 
be used in those classes of service. Perhaps realizing that 
elimination or any substantial diminution of the number of 
firemen would upset the then-prevailing practice of obtain- 
ing engineers almost entirely from the ranks of the firemen, 
the organizations included among their counterproposals, 
served upon the carriers in 1960, the establishment of an 
apprentice training program for ‘‘engine service em- 
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ployees."" The basic counterproposal included the follow- 
ing language: 
**A. Negotiate agreements providing for the follow- 
ing: 
e . ° 
2. Consist of crews including Engineers (Motormen), 
Firemen (Helpers) * * * , the adequacy of the 
number of men in the crew and their qualifications 
and training.’”’ (Emphasis added.) 


The organizations’ ‘‘implementing proposals’’ included 
the following: 


“XT QvauiricaTion anp TRAINING FoR SERVICE— 
Excise SegviceE EMPLOYEES 


Establish a uniform, progressive training program 
for locomotive helpers and apprentice engineers includ- 


ing training in the operation, maintenance and inspec- 
tion (enroute or in service) of all types of motive 
power and in safety of operations, jointly administered, 
as set forth in Appendix ‘A’. 


Nore: Progression under the training program shall 
be in the order set forth below: 


. Locomotive helper (trainee) 
. Locomotive helper 

3. Locomotive helper (apprentice engineer) 
. Locomotive engineer.”’ 


Appendix A, referred to in the above proposal, is attached 
to this affidavit as Exhibit D. 


17. This Court is already acquainted with the history of 
the national work rules dispute arising out of the section 
6 notices described in paragraph 16 above. Initially, the 
dispute was considered at length by the Presidential Rail- 
road Commission, which conducted a thorough investigation 
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of the structure of railroad work rules and drafted a com- 
prehensive report and recommendations on the various 
matters in dispute. That Commission, while recommending 
(pp. 48-50) that the carriers be granted the right to abolish 
firemen’s jobs, to discontinue the hiring of firemen, and to 
separate from their employment existing firemen with less 
than 10 years’ seniority (upon the offer of a comparable 
job or the payment of specified allowances), did not recom- 
mend that the training program proposed by the organiza- 
tions be adopted. In the first place, the Commission pointed 
out that the program was not reasonably related to the job 
of locomotive fireman: ‘‘The job requirements for fireman- 
helper are not sufficient to justify such an extensive train- 
ing program.’? (P. 51.) In the second place, the Com- 
mission estimated that the number of firemen with 10 
years’ or more seniority to be retained by the carriers 
would be ‘‘entirely adequate to meet needs for engineers 
for the next several years, at last.’’ (P. 52.) Accordingly, 
the Commission recommended no more than 


“that a joint committee should be established com- 
posed of representatives of the Carriers and the Or- 
ganizations representing engine service employees. 
This Committee would consider the development of a 
training program which would adequately meet the 
long run need for future trained engineers.’’ (ibtd.) 
(Emphasis added.) 


(A copy of the portion of the Commission’s report which 
is devoted to the organizations’ training program proposal 
is attached to this affidavit as Exhibit E.) The apprentice 
training program proposed by the organizations was not 
a major issue in the further negotiation of the over-all 
dispute, and when the so-called ‘‘secondary’’ issues were 
disposed of by resumed collective bargaining pursuant to 
section 6 of Public Law 88-108, 77 Stat. 132 (1963), the 
proposal for a training program was dropped. Meanwhile, 
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the issue as to the use of firemen on diesel locomotives 
progressed through mediation and emergency board pro- 
ceedings to a stalemate, and Congress, seeking to avoid 
a nationwide rail strike, referred that issue along with 
an issue as to the consist of train crews to binding arbitra- 
tion by Board 282. (Public Law 88-108, $3.) The Award 
of Arbitration Board No. 282 authorized the carriers to 
discontinue up to 90% of firemen’s assignments in freight 
and yard service, and to separate firemen with less than 
10 years’ seniority from employment upon the payment of 
& separation allowance or (in the case of men with 2-10 
years seniority) the offering of comparable employment 
and the payment of a separation allowance in case of re- 
fusal. During the two-year period in which Award 282 
was in effect, the number of firemen in the employment of 
the nation’s carriers was reduced from about 36,000 to 
about 18,000, and the carriers paid approximately $36 mil- 
lion in separation allowances. Award 282 expired as to 
firemen on March 31, 1966. In Bangor & Aroostook R. Co. 
v. Brotherhood of Loc. F. & E., supra this Court ruled 
that ‘The rules governing the use of firemen (helpers) in 
effect prior to the enactment of Public Law 88-108 were 
not restored upon the expiration of the Award,’ and that 
the status created by the Award would continue in effect 
until modified pursuant to the procedures of the Railway 
Labor Act. Accordingly, ‘‘unless otherwise agreed to by 
the parties, the railroads need not use firemen (helpers) 
on engines (other than steam powered) in freight and yard 
service except as required by the Award * * *.”? (Judg- 
ment of May 12, 1966, appeals pending, Nos. 20,192, 20,193, 
20,215, 20,216.) All of the carrier defendants in this action 
were plaintiffs in Bangor, and the BLF&E was the de- 
fendant. 

18. As is set forth in more detail below with respect to 


the carrier defendants, reductions in the number of firemen 
employed by the carriers pursuant to the modifications in 


247 


their rules made by the Award of Arbitration Board No. 
282 is rapidly changing the situation whereby the needs of 
the carriers for additional engineers could be largely or 
entirely satisfied by promotion of qualified firemen. As a 
result, some carriers already have been forced to satisfy 
their requirements for additional engineers in part from 
other sources, and I am informed and believe that others 
will be foreed to do so in the relative near future.* At 
least one carrier has already established an apprentice 
training program for the training of engineers, and others 
are expected to do so at some future time. The situation 
of each of the carrier defendants is as follows: 


19. The Illinois Central is confident that it will continue 
to be able to fill its engineers’ rosters from the ranks of 
the firemen for at least two or three more years. There- 
after, additional engineers may be needed, but the carrier 
has not yet made any firm projections on which to base an 
estimate of the number. 


90. The Southern Pacific and Great Northern expect that 
the current rosters of firemen on those roads will be able 
to meet the need for new engineers through 1967 and into 
1968. Sometime in 1968, the Great Northern expects that 
additional engineers will be needed on one or two senior- 
ity districts. Southern Pacifie projects that starting in 
1968 or 1969, depending on business and other conditions, 
it will begin to need about 60 new engineers per year in 
addition to those who can be obtained by promotions. 
Around 1973, this number will rise substantially as the men 
who became engineers in World War IT begin to reach 
retirement age. 


4As I have noted, the provisions in the schedule agreements derived from 
Articlo 10 (h) of the Chicago Joint Agreement specifying the proportions of 
promoted firemen to hired engineers are subject to the availability of qualified 
individuals in the two categories. Tf those provisions either separately or in 
combination with others should be interpreted so as to require the use of fire- 
men in situations where firemen need not be used under Award 282, they have 
been modified by Award 282. 
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21. The Atlantic Coast Line and St. Louis Southwestern 
are experiencing a need for engineers even now, and both 
have already had to go outside the ranks of their current 
firemen in order to fill their requirements. The Atlantic 
Coast Line has promoted all but 2 or 3% of the eligible fire- 
men now in service, and in addition it has re-hired 34 fire- 
men who were separated from employment or placed in 
comparable jobs pursuant to section C(6) of Award 282, 
giving them credit for examinations which they had passed 
during their previous tenure. The St. Louis Southwestern 
has already promoted every qualified fireman who has been 
willing to accept promotion. (This carrier has no forced 
promotion rule.) Additional firemen will not be eligible 
for promotion until June 1968 on one seniority district 
and July 1969 on the other. The carrier has already begun 
hiring engineers—2 in 1963, 7 in 1965, and 6 in 1966. 


22. The Louisville & Nashville, more than perhaps any 
other carrier, has already experienced a critical shortage 
of new engineers which it has not been able to alleviate by 
promoting firemen. The carrier has attempted to meet 
this shortage in two different ways, and the BLF&E has 
strenuously resisted the carrier’s efforts on both fronts. 


(a) In the latter part of 1964, the carrer began expedit- 
ing the examination of firemen to determine their qualifica- 
tions for promotion. But the BLF&E protested this plan, 
claiming that it violated the provision of the schedule 
agreement which reads: ‘‘Firemen will not be promoted to 
positions as engineers unless they have had at least 3 
years’ road experience.’’ The carrier was of the view that 
this provision, originally adopted at the carrier’s insistence, 
could be waived by the carrier in individual cases as had 
been done in the past. In any event, the carrier’s position 
was that this provision did not relate to the giving of 
examinations but only to the timing of promotions. The 
BLF&E nevertheless continued to object, and in August 
1965 threatened to strike. Thereupon, the carrier sub- 
mitted the dispute to the First Division of the National 
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Railroad Adjustment Board, where it is now pending. 
Shortly, thereafter, the BLF&E commenced an action to 
prevent the continued expedition of examinations until the 
NRAB decided the dispute. Brotherhood of Locomotive 
Firemen & Enginemen v. Louisville ¢: Nashville R.R., Civil 
Action No. 5134 (U.S. District Court, Western District of 
Kentucky). The court entered a preliminary injunction 
on October 1, 1965, which was extended for an indefinite 
period by consent on February 4, 1966. The injunction 
applies to two seniority districts where roughly 20% of 
the carrier’s engine service employees are assigned. It has 
already delayed the promotion of some 24 firemen, and will 
continue to delay the promotion of additional firemen unless 
and until the dispute is finally decided in favor of the car- 
rier’s position. 


(b) In April 1966, the carrier began training non-engine 
service employees to become locomotive engineers. Since 
the beginning of this program, 40 men have completed 


training and have been hired as engineers. Employees as- 
signed to this program, designated as apprentice locomotive 
engineers, receive classroom instruction in the operation 
and maintenance of locomotives and the rules of the trans- 
portation department, and they also make a number of trips 
in which they observe experienced engineers and learn to 
operate locomotives under actual service conditions. There 
is no set amount of time which each apprentice must spend 
in the training program before he qualifies to become an 
engineer. Both instruction and the scheduling of exami- 
nations are tailored to the aptitude and experience of the 
apprentices and to their progress in the program. The 
carrier has found that it usually takes about two months 
to train men taken from the operating crafts with no pre- 
vious engine service to become fully qualified engineers. 
During the period of their training, the apprentices are 
paid at a rate established in an agreement made between 
the carrier and the BLE on April 28, 1966. Upon success- 
ful completion of the program, apprentices are hired as 
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engineers and establish seniority pursuant to the existing 
schedule agreement Apart from the agreement of April 
28, 1966, a copy of which is attached to Exhibit D to the 
Complaint in this action, there are no contractual arrange- 
ments between the carrier and the BLE for the conduct of 
this training program. The carrier has received the coop- 
eration of the BLE and of individual engineers in obtaining 
instructors for the on-the-job training phase of the pro- 

However. the carrier has exercised final authority 

the establishment and administration of the program. 


(ec) On June 27, 1966, the BLF&E commenced an action 
seeking to restrain the carrier from continuing its program 
of training apprentices to become locomotive engineers. 
Brotherhood of Locomotive Firemen & Enginemen v. Louis- 
ville € Nashville R.R., Civil Action No. 5402 (U.S. District 
Court. Western District of Kentucky). In its complaint, 
a copy of which is attached to the Affidavit of C. J. Cough- 
lin as Appendix 23, the BLF&E alleged that existing rules 
in the BLF&E schedule agreement for the examination of 
firemen and promotion of qualified firemen to be engineers 
constituted a ‘‘plan for the training and development of 
an adequate core of qualified and competent locomotive 
engineers’’, and that the carrier was entitled to hire as 
engineers only ‘‘persons who have * * * become qualified 
to assume the responsibilities of engineer, by having been 
trained and employed on other railroads”? ({7). On July 
5, 1966, the court dismissed the BLF&E’s action with prej- 
ndice on the ground that the basic dispute was a dispute 
between the BLF&E and the BLE (which had been allowed 
to intervene as a defendant), involving a controversy ‘‘as 
to which of those organizations is authorized to act as the 
sole collective bargaining representative of the apprentice 
locomotive engineers employed by the L&N’’ (Finding of 


2 The Laviaville & Nashville has continued to promote qualified firemen 
t% engineers, when available, and the appentice training program is not 
intended to and has not interfered with the right of any firemen to be pro- 
motel to engineer. 
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Fact 8), a controversy which the court held was exclusively 
within the jurisdiction of the NMB to determine under 
section 2 Ninth of the Railway Labor Act. In reaching this 
conclusion, the court found that the ‘“BLF&E is asserting 
the claim that under its collective bargaining agreement 
with L&N, it—and not BLE—is the exclusive bargaining 
representative of the apprentice engineers involved in this 
litigation”? (Finding of Fact 7). (A copy of the court’s 
Order and Findings of Fact, Conclusions of Law and Judg- 
ment is attached to the Affidavit of C. J. Coughlin as Ap- 
pendix 24.) The BLF&E’s motion for rehearing was 
denied on September 29, 1967, and the BLF&E’s appeal is 
now pending before the United States Court of Appeals 
for the Sixth Circuit, No. 17588. 


(d) The history of the BLE’s unsuccessful effort to ob- 
tain a determination from the NMB under section 2 Ninth 
is contained in the correspondence appearing in the record 
of this case as follows: 


June 30, 1966 Heath to NMB Complaint, Exhibit C 


July 5, 1966 Heath to NMB Complaint. Exhibit D 
Coughlin Affidavit, 
Appendix 25 

July 11, 1966 Scholl to NMB Coughlin Affidavit. 
Appendix 27 

July 13, 1966 Gilbert to NMB BLFS&E Answer, Exhibit G 

July 15, 1966 NMB to Scholl, Coughlin Affidavit. 

Heath and Gilbert Appendix 25 

July 20, 1966 Gilbert to NMB BLFSE Answer, 

Exhibit H 


July 22, 1966 Heath to NMB Coughlin Affidavit, 
Appendix 29 


July 22, 1966 NMB to Heath Complaint, Exhibit E 
BLFSE Answer, 
Exhibit C 

July 27, 1966 Heath to NMB Complaint, Exhibit F 

July 28, 1966 Heath to NMB Complaint, Exhibit G 


August 3, 1966 Heath to NMB Coughlin Affidavit, 
Appendix 33 
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I believe that the above documents, as they appear in the 
record of this case, are accurate copies of what they pur- 
port to be and that the originals thereof were in fact sent 
and received by the persons shown, 


23. On their faces, Notice No. 3 and the similar notices 
served by the BLF&E upon the Louisville & Nashville and 
the Southern Pacifie plainly concern the training of ap- 
prentices for employment as locomotive engineers. For 
example, Section P of Notice No. 3 provides that ‘“Ta]p- 
prentices who have completed this training shall receive 
a seniority date as locomotive engineer ....,’? and a 
Note to Appendix A provides that: ‘‘When the apprentice 
has successfully completed the term of apprenticeship and 
has passed the final examination, he then will be qualified as 
a railroad locomotive engineer and will receive a seniority 
date as locomotive engineer ....’? So, too, Section P 
of Notice 3 would establish a rule that “all engine service 
employees hired . . . will be required to complete the train- 
ing set forth herein, except as provided in D-2.”? In rail- 
road parlance. ‘‘engine service employees’’ include both 
engineers and firemen. Consequently, under the proposal 
the carriers would be prohibited from hiring any person 
as an engineer who had not completed the training program 
proposed by the BLF&E. Section D-2, referred to in the 
language just quoted, would permit a ‘System Joint Ap- 
prenticeship Committee’ to ‘“‘recommend credit towards 
the term of apprenticeship’’ for apprentices who have had 
‘““previous experience in the craft.’? (The “craft” is un- 
defined.) But the System Joint Apprenticeship Committee 
would consist of an equal number of carrier representatives 
and BLF&E representatives. In short, the hiring of engi- 
neers would be subject to control by the BLF&E—the or- 


ganization which represents firemen, not engineers—to the 
complete exclusion of the BLE—the organization which 
represents engineers. 


24. The sheer length of the training program proposed 
far surpasses even the most elaborate schemes that could 
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reasonably be proposed to train men to become locomotive 
firemen. The program proposed in Notice No. 3 would last 
a minimum of three years for men without prior experience 
in the ‘‘eraft,’’ and could last as long as four years. The 
notice served on the Southern Pacific contemplates a mini- 
mum training program of two years and eight months, and 
the notice served on the Louisville & Nashville contem- 
plates a minimum program of two years. Such amounts of 
time far exceed that which any person with knowledge of 
the duties of firemen could reasonably propose for a pro- 
gram which is limited to training apprentices to become 
firemen. It does not take much instruction to teach a totally 
inexperienced man with average aptitude to keep watch 
out of the left side of a cab, to pass signals, and to stop 
a locomotive when the engineer becomes disabled. Most 
railroads qualify new employees for duty as firemen after 
only one or at most a few student trips. This obviously is 
recognized by the BLF&E. Appendix B to Notice No. 3 
provides that, after one student trip in passenger service, 


one student trip in freight service and two student trips 
in yard service, an apprentice would be qualified to perform 
firemen’s duties in each of those classes of service without 
supervision. In short, at that time, the apprentice would 
be qualified as a fireman, but would still have the better 
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part of three years remaining in his ‘‘apprenticeship*’ at 
the end of which he would be qualified and receive seniority 
as a locomotive engineer. 


25. The BLF&E has not withdrawn its apprentice notices 
or sought to amend such notices so as to limit them to the 
training of apprentices to qualify and receive seniority as 
firemen, It is the carriers’ view, which I share, that the 
BLE&E as the representative of the craft or class of fire- 
men does not have jurisdiction under the Railway Labor 
Act over apprentices training to qualify and receive senior- 
ity as engincers and does not have authority under that Act 
to propose a program which includes the training of ap- 
prentices to qualify and receive seniority as engineers. 
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For this reason, among others, the carriers have taken the 
position that the notices in question served by the BLF&E 
are invalid and non-bargainable under the Railway Labor 
Act, and the carriers have not bargained with the BLF&E 
concerning the merits of the proposals made in those no- 
tices. While representatives of the carriers met with rep- 
resentatives of the National Mediation Board, on August 
4, 1966, with specific reference to the notices served by 
the BLF&E upon the Louisville & Nashville and the South- 
ern Pacific, they were not requested by the NMB to meet 
with representatives of the BLF&E or to discuss the merits 
of the notices, and did not do so. No subsequent meetings 
with respect to the notices have been scheduled by the 
NMB. 


26. It may be, as the BLE appears to contend, that the 
BLE as the representative of the craft or class of engi- 
neers by that reason alone has jurisdiction under the Rail- 
way Labor Act to represent apprentices training to become 


members of that craft or class. On the other hand, in the 
Points and Authorities for Defendant National Mediation 
Board, filed in this proceeding in connection with the mo- 
tion by the BLF&E for a summary judgment, the NMB 
refers on several occasions to the apprentices which are 
the subject of the contoversy between the BLE and the 
BLF&E, if and when hired by a carrier or carriers, as 
constituting a ‘‘new class.’’ If such apprentices would not 
come within either the craft or class of engineers or the 
craft or class of firemen, but rather would constitute an 
entirely new craft or class, as the NMB appears to believe, 
neither the BLE as the representative of the craft or class 
of engineers nor the BLF&E as re presentative of the craft 
or class of firemen would for that reason be entitled to rep- 
resent the ‘“‘new class’’ of apprentices or to serve Section 
6 notices relating thereto. The right of either organization 
(or of some other organization) to represent that new craft 
or class would be dependent upon the establishment of the 
craft or class upon a particular carrier by the hiring of ap- 
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prentices and the selection of the organization by a ma- 
jority of the employees so hired as the representative of 
the craft or class. 


97. Neither the defendant carriers nor any other carrier, 
insofar as I am aware, has hired or intends to hire appren- 
tice firemen. As I have already indicated, very little if 
any training is necessary to qualify as a fireman. J have 
already referred to the fact that the Louisville & Nashville 
has established a program for training apprentices to be- 
come engineers and has hired a number of apprentice engi- 
neers pursuant to that program. Hence, if such apprentices 
constitute a new craft or class, such craft or class already 
exists on the Louisville & Nashville. But the apprentices 
were hired and the class came into existence subsequent to 
the service by the BLF&E of its training notice upon the 
Louisville & Nashville, that carrier has entered into an 
agreement with the BLE concerning their rates of pay. and 
the BLF&E has not sought to dispute the right of the BLE 
to represent such apprentices by a certification proceeding 
under Section 2 Ninth of the Railway Labor Act (45 TSC. 
$152 Ninth). None of the remaining carrier defendants, 
nor any other carrier of which I am aware, has established 
a program for training apprentices to become engineers or 
hired such apprentices at this time. 


98. Throughout the affidavit of H. E. Gilbert. filed in this 
proceeding, he repeatedly asserts that Notice No. 3 and 
similar notices served by the BLF&E deal with the “hiring. 
training and promotion of firemen,’’ and that these are sub- 
jects as to which the BLF&E and the carriers have negoti- 
ated and contracted for many years. But those notices 
are not limited to or even primarily coneerned with the 
‘hiring, training and promotion of firemen.”’ As they 
show on their face and as T have demonstrated, they pro- 
pose the adoption of a detailed program for the hiring of 
apprentices and the training of such apprentices for even- 
tual qualification and seniority as locomotive engineers. 
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While the apprentices apparently would be qualified and 
used as firemen while undergoing such training, at the end 
of the program the successful apprentices would become 
engineers. Even Mr. Gilbert admits that the proposed pro- 
gram ‘is not for the purpose of training or retraining 
present firemen”’ (Affidavit, § 22) and provides for the ‘‘as- 
signment of a seniority date as a locomotive engineer to 
those who have completed the prescribed training in ac- 
cordance with current schedule rules’’ (Affidavit, {| 24(6) ). 


29. Mr. Gilbert, in his Affidavit relies primarily upon the 
rules relating to the promotion of firemen to engineers 
which originated in Article 10 of the Chicago Joint Agree- 
ment and were imposed upon the carriers by the Federal 
Government at a time when the railroads were government 
controlled. That occurred prior to the enactment of the 
Railway Labor Act in 1926, with its requirement that the 
carriers bargain exclusively with the authorized representa- 
tive of a craft or class concerning rates of pay, rules and 
working conditions applicable to employees in such craft 
or class. Because of their origin, those rules generally are 
included in the carriers’ schedule agreements with both the 
BLE and the BLF&E, even thongh some of their provisions 
clearly relate only to the craft or class of firemen while 
others clearly relate only to the craft or class of engineers. 
Thus, any subsequent revisions by the defendant carriers 
of the rules derived from paragraph (a) and (e) of Article 
10, concerning the ranking (seniority) of firemen on the 
firemen’s seniority roster and the examination of firemen 
have been agreed to with the BLF&E alone or with both 
the BLF&E and the BLE. On the other hand, any sub- 
sequent revisions by the defendant carriers of paragraphs 
(b)-(d), (f)-(k), which more directly relate to the estab- 
lishment of seniority as an engineer, have either been in- 
cluded in the schedule agreements with both the BLE and 
the BLF&E or have been negotiated and agreed to with 
the BLE alone. (Compare the provisions in the current 
schedule agreements, Exhibits F-T hereto, with Article 10.) 
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30. In any event, the promotion rules and other contract 
provisions referred to by Mr. Gilbert in his affidavit bear 
little or no resemblance to the elaborate training program 
proposed by the BLF&E in its apprentice notices. The 
qualifications, hiring and training of firemen have been left 
almost entirely to managerial discretion. So too, the 
qualifications which must be met by persons either pro- 
moted to or hired as engineers, the determination of 
whether particular individuals meet those qualifications, 
and the nature and amount of any training or instructions 
which they should receive generally are left to managerial 
discretion.? In short, the contracts between the carriers 
and the BLF&E up to now have never provided for an 
apprentice training program, either to train apprentices to 
become firemen or to train apprentices to become engineers 
or both. At most, they have merely provided a procedural 
mechanism whereby firemen may be promoted to engineers, 
when the carriers determine that they are qualified and 
needed as engineers. Notice No. 3 and the similar notices 
served by the BLF&E, on the other hand, expressly would 
establish an apprentice training program whereby ap- 
prentices would be hired, trained and qualified as locomo- 
tive engineers, with the nature of length of the training, 
the qualifications of the apprentices, the examinations to 
be given, the decision as to whether an apprentice had 
successfully qualified as an engineer, and many other de- 
tails to be specified by agreement with the BLFSE or de- 

6 The only exception cited by Mr. Gilbert in his affidavit ({ 41). is Article 
62-15 of the schedule agreement between the St. Louis Southwestern and the 
BLF&E. That provision, originally adopted in 1920, provides that firemen 
entering the service must be literate in the English language and ++ experienced 
men’? The latter requirement is expressly qualified to the extent that it 
docs not ‘restrict: the carrier from hiring student fleremen when experienced 
men are not available." T am not. aware of any other carrier Which has a 
similar provision in its agreements with the BLFS&E, and none of the other 
carriers named as defendants does 80. 


7S8ee Exhbiits F-T hereto, which set forth those provisions in the current 
xchedule agreements between the carrier defendants and the BLFSE which 
are at all relovant. 
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termined by joint boards to which half of the members 
would be appointed by the BLF&E. Even apart from the 
unusual origin of most of the promotion rules by Govern- 
mental fiat and their presence in the agreements with the 
BLE as well as in the agreements with the BLF&E, there- 
fore, they provide no basis for believing that Notice No. 3 
and the similar notices served by the BLF&E come within 
the jurisdiction of the BLF&E as representative of the 
craft or class of firemen. 


31. Apart from the correctness of the carriers’ belief 
that Notice No. 3 and similar notices propose a program 
for training apprentices to become engineers, it is quite 
clear that the BLE genuinely believes the BLF&E is at- 
tempting to invade the jurisdiction of the BLE, and that 
the carriers, acting in good faith, are caught in a genuine 
dilemma about their responsibilities under the Railway 
Labor Act. The carriers have taken every reasonable step 
within their power to seek a resolution of the conflict be- 
tween the BLE and the BLF&E so that the carriers’ obli- 
gations may be clarified. The existence of a dispute be 
tween the BLF&E and the BLE and the history of the car- 
riers’ unsuccessful efforts to obtain the services of the 
National Mediation Board to resolve this dispute are 
documented by the correspondence appearing in the record 
of this case as follows: 


November 17, 1965 Heath to Carriers Complaint, Exhibit B 

June 6, 1966 Wolfe to NMB Coughlin Affidavit, 
Appendix 19 

June 7, 1966 Wolfe to NMB Coughlin Affidavit, 
Appendix 20 

June 9, 1966 Heath to NMB Coughlin Affidavit, 
Appendix 21 

June 14, 1966 Gilbert to NMB This Affidavit, Exhibit U 

June 16, 1966 Wolfe to NMB BLF&E Answer, Exhibit A 


Coughlin Affidavit, 
Appendix 22 


June 21, 1966 


June 29, 1966 
July 5, 1966 
July 6, 1966 


July 12, 1966 
July 22, 1966 


July 22, 1966 


July 27, 1966 
July 28, 1966 
July 29, 1966 


August 1, 1966 
August 1, 1966 


August 3, 1966 
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NMB to Wolfe 


Shea to NMB 
Gilbert to NMB 
Heath to NMB 


Shea to NMB 
NMB to Shea 
NMB to Wolfe 
and Gilbert 
Heath to NMB 


Heath to NMB 
Shea to NMB 


Shea to NMB 


Heath to NMB 


Heath to NMB 


Carrier Answer, Exhibit 3 
BLF&E Answer, Exhibit A 


BLF&E Answer, Exhibit D 
BLF&E Answer, Exhibit E 
Coughlin Affidavit, 
Appendix 26 

BLF&E Answer, Exhibit F 


Carrier Answer, Exhibit 4 
BLF&E Answer, Exhibit B 


BLF&E Answer, Exhibit I 


Complaint, Exhibit F 
Complaint, Exhibit G 
Coughlin Affidavit, 
Appendix 30 
Coughlin Affidavit, 
Appendix 31 
Coughlin Affidavit, 
Appendix 32 
Coughlin Affidavit, 
Appendix 33 


I believe that the above documents, as they appear in 
the record of this case, are accurate copies of what they 


purport to be 


and that the originals thereof were in fact 


sent and received by the persons shown. 


32. The correspondence cited in paragraph 31 above 
clearly shows that the BLFS&E has insisted that the car- 
riers bargain with the BLF&E about the subject matter 
of Notice No. 3 and similar notices, notwithstanding the 
unresolved dispute between the BLE and the BLFXE. It 
also shows that the BLF&E has repeatedly urged the Na- 
tional Mediation Board to terminate its services with re- 


spect to the above 


riers. 


notices as served on the defendant car- 
Based on these facts, and on my 30 years’ experience 


in railway labor relations, I firmly believe that the BLF&E 
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will continue to pursue the same course of action until and 
unless the NMB or court of competent jurisdiction de- 
clares that the BLF&E has no authority to compel the 
carriers to bargain about the said proposals. On the same 
basis, I also believe that unless the carriers enter into full- 
fledged negotiations with the BLF&E about the said pro- 
posals, the BLF&E will resort to self-help against the car- 
riers in order to force them to enter into agreements in- 
corporating the proposals mentioned above, and will strike 
the carriers for that purpose. 


33. The correspondence cited in paragraph 31 also shows 
that the BLE has insisted that the carriers not bargain with 
the BLF&E about the subject matter of Notice No. 3 and 
similar notices, and has urged the National Mediation 
Board to declare that the BLE has the exclusive right to 
negotiate with the carriers with respect to the kind of 
program proposed by the said notices. The BLE has 
threatened to engage in strikes against the carriers if they 
do negotiate with the BLF&E about the proposals contained 
in the said notices. Most recently, it has communicated 
this threat in papers filed in this very action. (See Affi- 
davit of C. J. Coughlin, paragraph 33; Memorandum of 
Points and Authorities in Support of BLE Motion for 
Summary Judgment, Etc., pp. 35-37) 


34. For the reasons stated in pargaraphs 32 and 33, some 
or all of the carriers are in imminent danger of being struck 
by either the BLF&E or the BLE, regardless of what course 
of action they take, unless and until the dispute between 
the BLF&E and the BLE is resolved by an appropriate 
determination by the NMB or declaration by this Court. 
A strike by cither the BLF&E or the BLE against any of 
the defendant carriers would result in grave and irrepar- 
able damage to that carrier and to the public interest. On 
any one of the defendant carriers operations would be sub- 
stantially impeded or stopped altogether, resulting in both 
temporary and permanent loss of business by the carrier 
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and consequent loss of operating revenues in the hundreds 
of thousands or millions of dollars during each day that 
the strike continued. Other employees would be thrown 
out of work as a result of the strike, losing their incomes 
as long as the strike continued. Essential transportation 
services to a large region of the nation would be disrupted, 
to the damage of the shipping public and the public gen- 
erally. 


35. While firemen are not needed on locomotives and the 
use of firemen on many locomotives has been dispensed with 
pursuant to the modifications in the carriers’ rules effected 
by the Award of Arbitration Board 282, engineers are 
needed on all locomotives. Thus, it is essential that the 
railroads have available at all times an adequate supply 
of locomotive engineers. Otherwise, rail transportation of 
freight and passengers could be interrupted and delayed 
solely because no engineer was available to operate a loco- 
motive. I have already pointed out that many carriers 
are rapidly approaching the point where their needs for 
engineers cannot fully be met by the promotion of firemen 
(paragraphs 48-22 above). While the carriers may hire 
qualified engineers as well as promote firemen who have 
qualified, the number of qualified engineers who are not 
already employed by and needed on some railroad and who 
otherwise are available is very limited. Unlike the situa- 
tion with respect to firemen who have almost nothing to do 
and need little or no training under present day conditions, 
locomotive engineers do perform skilled work for which 
they must be trained. 


36. Hence, the Louisville and Nashville already has 
established an apprentice training program where persons 
not previously employed in engine service receive the neces- 
sary instruction and, when qualified and needed, are hired 
as engineers (see paragraph 22 above). Many other car- 
riers are now actively considering the establishment of such 
programs and almost certainly will have to do so within 
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the relatively near future. In at least some instances, 
however, they already have been inhibited from making 
conerete plans in that regard by the dispute between the 
BLE and the BLFS&E as to which organization is entitled 
to represent apprentices training to become engineers. If 
that dispute is not authoritatively settled prior to the 
institution of the programs, the carriers run the risk of 
being struck by the BLE or the BLF&E, may be forced 
to defend numerous lawsuits brought by the BLE and 
BLF&E, and may find when the litigation is concluded that 
they have contracted with the wrong union and must start 
over. 


37. It is vitally important, therefore, that the dispute be- 
tween the BLE and the BLF&E be settled either by the 
courts or by the National Mediation Board as soon as 
possible. If apprentices training to become engineers do 
not come within either the craft of engineers represented 
by the BLE or the craft of firemen represented by the 
BLF&E, but constitute a new craft or class as the NMB 
suggests in its brief to this Court (see paragraph 26 above), 
then the carriers may proceed to establish apprentice train- 
ing programs without interference from either organiza- 
tion, the apprentices when hired under the program may 
determine whether they want one of those unions, some 
other union or no union to represent them, and if they 
choose some union the carriers will bargain with that union 
with respect to any valid and bargainable proposal it may 
make under Section 6 of the Railway Labor Act. If it 
should be determined that the apprentices come within the 
craft of engineers, as the BLE contends, the carriers will 
bargain with the BLE over any valid and bargainable pro- 
posals which it may make concerning the rates of pay, 
rules and working conditions applicable to the apprentices. 
And although the carriers do not see any basis for a de- 
termination that the apprentices come within the craft 
of firemen, if it should be determined that they do the 
carriers will bargain with the BLF&E over any valid and 
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bargainable proposal which it may make concerning the 
rates of pay, rules and working conditions applicable to 
the apprentices." But whatever may be the ultimate de- 
termination, the issue should promptly be settled so as to 
assure that substantial disruptions of vital rail transporta- 
tion will be avoided. 

38. The foregoing discussion demonstrates, T believe, that 
the Affidavit of H. E. Gilbert, filed on behalf of the BLF&E 
in this action, is erroneous in numerous substantial aspects. 
In this paragraph and the subparagraphs which follow, 
however, I shall direct my statements to the separate para- 
graphs of the Gilbert Affidavit even though many of the 
statements made therein appear to me to be irrelevant and 
jmmaterial. The numbers of subparagraphs which follow 
relate to the corresponding numbered paragraphs of the 
Gilbert Affidavit. 


(4) The employment of firemen is also governed by rules 
laid down by the carriers unilaterally within the scope of 
their managerial discretion. 


(5) The determination of whether a fireman is qualified 
to become a locomotive engineer, including the contents of 
any examination required and the grading of the results 
thereof, is made unilaterally by the carrier, and any re- 
quirements imposed by the carrier concerning the extent 
or nature of his training and study are imposed in the exer- 
cise of managerial diseretion rather than by agreement 


8 The program for training apprentices to become engineers proposed by the 
BLFS&E in Notice No. 3 and similar notices plainly is defective, even if 
within the jurisdiction of the BLF&E as representative of the craft of 
firemen. Among other things, nothing like a three-year training program 
ia needed to qualify an apprentice as ain engineer, as the experience of the 
Louisville and Nashville demonstrates (see paragraph 22(b) above). So, too, 
while the extent to and circumstances in which the apprentices would be 
used to perform the duties of firemen is not clear from the face of the 
notices, the BLF&E proposal may invelve an attempted abrogation of the 
results of Arbitration Award 282 contrary to the holding of this Court in 
Bangor and Aroostock R. Co. v. Brotherhood of Loc, F. & E., 253 F. Supp. 
682 (1966), appeals pending, Nos. 20192, 20193, LL15 and 20216, 
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with the BLFXE. Morover, the individuals concerned may 
in their discretion go beyond any requirements imposed by 
the carrier in its discretion insofar as training and study 
are concerned. Hence, what actually occurs may vary from 
carrier to carrier, may vary from time to time on the 
same carrier, and may vary with respect to particular in- 
dividuals on the same carrier at the same time. 


(6) As I have stated, the hiring and training of firemen 
is almost altogether a matter of managerial discretion 
rather than of agreement with the BLF&E. I have already 
discussed in detail the limited extent of the schedule rules 
relating to the promotion of firemen to engineers, the origin 
of most of those rules in Article 10 of the Chicago Joint 
Agreement as imposed on the carriers by governmental 
order during a period of government control, and the pres- 
ence of those rules in the schedule agreements with the 
BLE as well as with the BLF&E. See paragraphs 11-14, 
29-30 above. The agreements do not ‘‘provide that engi- 
neers shall be taken from the ranks of firemen.’? While 
most engineers formerly were firemen, there are exceptions 
and I do not know of any agreement which requires that 
all engineers be obtained from the ranks of firemen. 


(7) A person’s initial engine-service employment with a 
carrier may be as an engineer or, as is now occurring on 
the Lonisville & Nashville and may occur in the reasonably 
near future on other carriers, as an apprentice engineer, 
rather than as a fireman. I have already noted the car- 
riers’ discretion to determine whether firemen are quali- 
fied as locomotive engineers and the nature of any training 
required. <A fireman is not called as a locomotive engineer, 
regardless of his standing on the firemen’s seniority roster, 
until after the carrier has determined that he is qualified 
to be an engineer. In some instances, when an additional 
engineer is needed, one may be hired, including the hiring 
of an apprentice who has qualified to become an engineer 
(as has occurred on the Louisville and Nashville), rather 
than taken from the firemen’s roster. 
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(8) As I have noted, the need for engineers may be and 
sometimes is met by means other than by promotion from 
the ranks of firemen. The extent of any ‘‘ebb and flow”’ 
that does occur between the firemen and engineers crafts 
varies considerably from carrier to carrier and from time 
to time. 


(9)-(11) Seniority rosters are maintained, for both fire- 
men and engineers, by seniority districts. A carrier may 
have many seniority districts. In general, the position held 
by a particular fireman or engineer and transfers from one 
position to another, among the positions made available 
by the carrier, are determined through the exercise of 
seniority within his seniority district in accordance with 
the carrier’s rules rather than by the carrier’s placement 
of particular men in particular positions. When the posi- 
tion held by a particular individual is claimed by someone 
else with greater seniority so that he is displaced from that 
position, the position to which he transfers through the 
exercise of his seniorty is not necessarily a less desirable 
position. As a result of the modification of the carriers’ 
rules by Arbitration Award 282, it is unusual for a fireman 
to be furloughed following the transfer of an engineer to 
a fireman’s position. When a person is holding an engi- 
neer’s position, he is a member of the craft or class of 
engineers, is subject to the earrier’s rules applicable to 
that craft or class, and is represented by the organization 
authorized to represent that craft or class: when he is hold- 
ing a fireman's position, he is a member of the craft or 
class of firemen, is subject to the carrier’s rules applicable 
to that craft or class, and is represented by the organiza- 
tion authorized to represent that craft or class. 


(12) Factors in addition to fluctuations in traffie and the 
operation of maximum and minimum mileage limitations 
may affect the extent of any ‘ebb and flow’? between the 
firemen’s craft and the engineers’ craft. The mileage 
limitations originated in the Chicago Joint Agreement, as 
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imposed upon the railroads during government control, and 
have since been negotiated jointly by the carriers with both 
the BLF&E and the BLE. 


(13) The seniority of a fireman (and also of an engi- 
neer) generally is limited to a particular seniority district, 
and a carrier may have many seniority districts. Even 
within a particular seniority district, the most senior fire- 
man may not be promoted to engineer when the carrier 
desires to obtain an additional engineer by promotion of 
dremen. as when the most senior fireman has not qualified 
as an engineer. Not all carriers have the ‘‘foreed promo- 
tion rule:*’ for example, the defendant St. Louis South- 
western does not. Even on those which do, firemen who fail 
to qualify for promotion may be entitled to one or more 
additional opportunities to qualify before being penalized 
by reduction in seniority or removal from employment. 


(14) It is not true that the qualifications demanded of 
firemen for promotion to engineers have long been and are 


now the subject of collective bargaining agreements nego- 
tiated by the BLF&E. Rather, such qualifications have 
been and are determined by the carriers in the exercise of 
their managerial discretion. 


(15)-(19) Under Article 10 of the Chicago Joint Agree- 
ment as imposed upon the carriers by the Federal Gov- 
ernment and incorporated into the schedule agreements with 
both the BLE and the BLF&E, the provision in para- 
graph (a) that firemen ‘‘shall rank on the Firemen’s roster 
from the date of their first service as Firemen when called 
for such service’’ is qualified by the provision in paragraph 
(k) ‘‘that Engineers hired, or permanently transferred 
from one seniority district to another on any railroad, shall 
be given a date of seniority as Firemen corresponding with 
their date as Engineer.’? See paragraph 11 above. The 
rules of the carrier defendants, to the extent that they 
are embodied in agreements with the BLF&FK, are contained 
in Exhibits F through T hereto. As will be seen from an 
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examination of those rules, agreements with the BLF&E 
do not specify the form or contents of the examinations. 
Such matters are left to managerial discretion, as is the 
determination of whether or not a fireman has passed a 
particular examination. This is generally true. I have 
already noted that some carriers do not have a ‘‘forced 
promotion rule’? whereby a fireman may be penalized, in 
some circumstanees, if he fails to take or pass an examina- 
tion. While some schedule agreements have provisions 
concerning the timing of examinations, many do not and 
those that do often merely specify broad limits. To the 
extent that the schedule agreements contain provisions re- 
lating to the length of service as a fireman before an in- 
dividual is eligible to take an examination or be promoted 
to engineer, they generally relate to the timing of such 
examinations or promotion rather than to the individual's 
knowledge of and ability to perform the duties of an 
engineer. A person may have the knowledge and ability 
to perform the duties of an engineer without any prior 
service as a fireman, and the carriers ascertain whether 
firemen have such knowledge and ability through examina- 
tions and other means rather than by their length of 
service as firemen. 

(20) The assertions in paragraph (20) of Mr. Gilbert’s 
affidavit are denied. 

(21)-(24) Notice No. 3, which is attached to the Com- 
plaint as Exhibit A, speaks for itself. The BLF&E has not 
purported to withdraw or to modify any of the terms of 
that notice. To the extent that the assertions in para- 
graphs (21)-(24) of Mr. Gilbert's affidavit conflict with the 
terms of that notice or with any of my statements herein, 
such assertions are denied. 

(25) The assertions in paragraph (25) of Mr. Gilbert’s 
affidavit are denied. 

(26) The BLE, not the BLF&E, is the representative 
of the craft or class of firemen on some carriers. The 
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BLF&E is the bargaining representative of that craft 
or class on the carrier defendants and on most other car- 
riers, but was not recognized as the bargaining representa- 
tive on all the carrier defendants prior to 1918. 


(27)-(31) See paragraphs 11-14 above with respect to 
he Chicago Joint Agreement. I note that Exhibit 1 of 
he Gilbert affidavit is the 1913 version of that agree- 
ment. and does not include subsequent amendments, includ- 
ing several that were part of the rules promulgated during 
government control. 


(32) See paragraph 29-30 above with respect to the 
assertions in paragraph (32) of the Gilbert affidavit. 


1S) The agreement of February 18, 1941, is attached 
eto as Exhibit C. The provisions quoted by Mr. Gilbert 
establish a ‘‘forced promotion’’ rule whereby 

of a fireman to continued employment as a fire- 
terminated and the fireman discharged in certain 


circumstances. 


(34)-(35) See paragraphs 16-17 above with respect to 
the notice of September 7, 1960. In regard to the quotation 
from the opinion of the Neutral Members of Arbitration 
Board 282, the Neutral Members did not suggest that em- 
ployees in ‘‘special training and upgrading programs”’ 
should or would come from the ranks of firemen or come 
within the craft or class of firemen. 


(26) An agreement was reached between the carriers 
and the five unions (including both the BLE and the 
BLF&E) disposing of all the issues raised pursuant to 
the unions’ notices of September 7, 1960, which were not 
referred to Arbitration Board 282, including the proposed 
training program. Under that agreement, the proposal 
for a training program was abandoned by the unions. 
Prior to the notices presently before the Court, the BLF&E 
never separately served any of the carriers with a proposal 
that is in any way comparable to the proposal made in 
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those notices. If the last sentence of paragraph (36) is 
intended to apply to proposals of all kinds, the carriers 
have challenged the validity of numerous prior proposals 
by the BLF&E. 


(37) For the reasons stated above, the assertions in 
paragraph (37) of the Gilbert affidavit, which purport to 
summarize previous statements in that affidavit, are in- 
accurate in many respects. 


(38) The assertions in paragraph (38) of the Gilbert 
affidavit are denied. 


(39) See paragraphs 11-14, 29-30 above with respect to 
the rules derived from the Chicago Joint Agreement. In 
particular, I note that such rules also generally are a part 
of the BLE schedule agreements with most carriers in- 
cluding the defendants herein. 


(40) The quoted provision from the schedule agreement 
between the BLF&E and the Illinois Central is not an 
example of anything. None of the agreements with the 
other carrier defendants contains that provision. 


(41) See footnote 6, paragraph 30, above with respect 
to the quoted provision in the agreement between the 
BLF&E and the St. Louis Southwestern. 


(42) See Section C of Notice No. 3, which is headed 
“QUALIFICATIONS AND SELECTION FOR APPREN- 
TICESHIP.”’? (Emphasis provided.) 


(43) See the comments above with respect to paragraphs 
(15)-(19) of the Gilbert affidavit. Notice No. 3 proposes 
a three-year period of apprentice training in order to 
qualify as a locomotive engineer. 


(44)-(46) See the comments above with respect to para- 
graphs (15)-(19) of the Gilbert affidavit. 


(47) The carriers have not recognized and do not rec- 
ognize any right in the BLF&E under the Railway Labor 
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Act. as the representative of the craft or class of firemen, 
to negotiate or agree with the carriers upon a program 
for training apprentices to become locomotive engineers 
such as is proposed in Notice No. 3 and similar notices. 
No earrier has entered into an agreement with the BLF&E 
which provides for such an apprentice training program 
or which recognizes the right of the BLF&E to propose 
such a program. The agreements referred to in the last 
two sentences in paragraph (47) of the Gilbert affidavit 
have been discussed at length herein, which discussion 
demonstrates that the assertions in such sentences are 
substantially erroneous. 


(48) See paragraphs 11-14 above with respect to the 
manner in which the promotion rules derived from Article 
10 of the Chicago Joint Agreement were imposed on the 
railroads and included in the schedule agreements with 
the BLE as well as in the schedule agreements with the 
BLF&E. Firemen could have been promoted to engineers 


if those rules had never existed, as they were prior to 

¢ adoption of those rules, and even under those rules 
engineers may be and have been obtained by means other 
than promotion of firemen. 


(49) Whether or not the exceptions may be characterized 
‘“‘minimal,”’ engineers may be and have been obtained 
means other than the promotion of firemen. The sched- 
provisions concerning so-called ‘“hired’’ engineers de- 
rive from paragraph (h) of the Chicago Joint Agreement 
and are included in the schedule agreements with the BLE 
as well as with the BLF&E. See paragraph 14 above. 
Neither those schedule provisions nor any other rules 
limit ‘hired’? engineers to persons who have been promoted 
to the position of engineer on other railroads or who have 
been qualified for promotion pursuant to promotional rules 
in effect on other railroads. 


/3/ James B. Wourr 
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Cleveland, Ohio 
January 9th, 1919. 


Honorable Wm. G. McAdoo, 
Director General of Railroads, 
Washington, D. C. 


Dear Sir: 


We respectfully petition the issuance, by the Director 
General of Railroads, of an order putting into effect and 
directing the incorporation in schedule governing Engi- 
neers, Firemen and Hostlers, on all Railroads under Fed- 
eral control, the following Articles appearing in what is 
known as the Chicago Joint Working Agreement, an agree- 
ment entered into by and between the Brotherhood of 
Locomotive Engineers and the Brotherhood of Locomo- 


tive Firemen & Enginemen. 


The Representation Rule is a settlement of a jurisdic- 
tional dispute between the two organizations, and a rule 
similiar in substance was incorporated in the original Joint 
Agreement, and has been agreed upon the the Officials of 
the several Railroads. Its purpose is as stated, namely, 
to give the members of either organization the right to have 
the regularly constituted Committee of his organization 
represent him in handling his grievances with the officials 
of the Company, a policy recognized on practically every 
Railroad under Government control, altho the rules per- 
mitting such practices are not worded alike in all of these 
schedules. 


We believe such a rule should be incorporated in every 
schedule, thereby defining the rights of the employes in 
the matter in the handling of personal grievances and we 
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therefore petition the issuance of a general order putting 
it into etfect on all Railroads, under Federal Control. Prior 
to the adoption of the Chicago Joint Working Agreement, 
the two Enginemen’s organizations when involved in a 
jurisdictional dispute were informed by the Railroad Offi- 
cials the question should be settled by the two Brother- 
hoods. and anything that might be agreed upon would be 
put into effect by the Railroads. which would relieve the 
Railroads of deciding such controversies. The Representa- 
tion Rule quoted above is a result of an Agreement reached 
between the two organizations. 


Article 10 quoted above is a promotional rule. For 
many years it was the practice on a great number of Rail- 
roads to promote Firemen in a very irregular manner re- 
gardless of their term of service with the Company, and, 
under such conditions, the senior Firemen were not given 
opportunity to pass the required examinations for promo- 
tion to positions as Engineers in accordance with their age 


and the service of the Company. This, of course, caused 
great dissatisfaction, as the senior Firemen were of the 
opinion, and properly so, they had earned promotion be- 
cause of having been longest in the service of the Company 
and could see no justification in the promotion of junior 
Firemen simply because some subordinate officials and 
favorites to whom they desired to give advancement. 


On many roads it had become the common practice to 
examine Firemen for promotion in classes numbering any- 
where from two to ten or fifteen men, and, in some in- 
stances. even a greater number. Following the examina- 
tion, if these men were returned to service as Firemen un- 
til their service as Engineers was required, but on account 
of the necessities of the services, the senior men in the 
class were not available for duty as engineers when ad- 
ditional engineers were required, and therefore younger 
men of the class were used, and as schedule regulations 
provided the establishment of seniority as of the first trip 
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as engineer as a result of this, the junior firemen estab- 
lished seniority on the engineer’s list ahead of senior fire- 
men. Through this practice, senior firemen were not avail- 
able for service as engineers because of other duties re- 
quired of them by the Company, through no fault of their 
own, were deprived of seniority. Therefore, it was neces- 
sary for the organizations to establish a uniform examina- 
tion and promotion rule in order to protect the standing 
of the men in the service of the Railroad. 


These conditions became so pronounced, that in 1910 a 
promotion rule was presented to the Conference Committee 
of Managers representing western Railroads, and through 
United States mediation, a rule very similar to Article 10 
above quoted was secured, which became known for the time 
being as the ‘‘Chicago Promotion Rule.’’ This Rule con- 
tinued in effect on railroads west of Chicago from March 
23rd, 1910 to July 1st, 1913, when it was incorporated 
with some modifications in the Chicago Joint Working 
Agreement as Article 10 thereof, and thereby became bind- 
ing upon both organizations. The rule, of course, was 
effective on fifty-one Western railroads, parties to the 1910 
Wage Movement, and was adopted and incorporated in 
schedules on other Western roads. When the Chicago 
Joint Working Agreement was adopted by the two or- 
ganizations in 1913, this promotion Rule was subsequently 
incorporated in many schedules on Eastern and South- 
eastern railroads. In every instance, so far as we have 
knowledge, it has worked out without additional cost to 
the railroad companies, and to the entire satisfaction of 
both Engineers and Firemen. 


This rule was slightly modified to its present reading as 
above quoted by representatives of the two organizations 
in May, 1918, but the modifications agreed to are simply 
to make the rule more effeetive, and to cover certain 
conditions not taken into consideration when the rule was 
originally adopted, especially the hiring of a certain per- 
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centage of Engineers, in accordance with the number of 
years the Firemen are required to fire before being pro- 
moted Its application does not add to the cost railroad 
operation. We deem it absolutely necessary that a pro- 
vision be made for the hiring of a certain percentage of 


Engineers. 


It is deemed necessary by operating officials in order to 
preserve discipline to, at times, discharge Engineers for 
infraction or violation of rules of operation, for mistakes, 
or for accidents that occur. Many times a man has @ 
clear record reaching back over many years of service, but 
he is discharged. He has spent the best part of his lifetime 
in years of heavy toil firing the modern locomotive to fit 
himself for his chosen vocation, yet at an age when he is 
in the prime of manhood he finds himself without a job. 
Unless he can find a road where they hire a percentage of 
Engineers, he must start life over again by beginning at 
the foot of the ladder, and begin at the bottom of the list 
as an extra Firemen, and work his way up to promotion as 
an Engineer. The work of firing the modern locomotive is 
so heavy, and the hardships are so great, that but few 
men can stand the severe strain by coming up through the 
line of promotion more than twice in an ordinary life 
time. 


All roads discipline Engineers at times by discharge. 
Not all roads hire a percentage of Engineers. The present 
plan is that many roads hire 40 or 50% of their Engineers 
regardless of the number of years Firemen on that par- 
ticular road may have to fire, in some cases working an 
undue hardship on the Firemen who are required to fire an 
extremely long number of years. Under the plan the two 
organizations have worked out and adopted in their Joint 
Working Agreement, we believe an equitable basis has 
been established that will not only provide work for dis- 
charged Engineers, but will provide promotion for Firemen 
as well. There are only a few roads opposed to the adop- 
tion of this rule, but because of its successful operation on 
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States, we respectfully petition a general order putting it 
into effect on all the railroads under Federal control. 


Article IL as quoted has reference solely to the ques- 
tion of mileage, or the earning capacity, of engineers and 
firemen. Its application by the railroads does not mean 
additional cost, so far as operating expenses are concerned, 
as a reduction or increase in the number of crews assigned, 
or a reduction or increase in the number of engineers or 
firemen on the reserve or extra list, should be immaterial 
to the operating officials, providing, of course, a sufficient 
number of crews and extra men are available to handle 
the business of the company with promptness and dis- 
patch. 


Assignment to runs is made in accordance with seniority 
or age in service, merit being equal, senior men have the 
right of choice over men their junior. Because of arrange- 


ment of runs as made by company officials, it quite fre- 
quently occurs that in exercising his seniority an engineer 
or fireman seeks assignment to a run that makes extraor- 
dinarily high mileage, or in some other manner makes it 
possible for him to earn a monthly compensation entirely 
out of keeping with the earnings of other engineers and 
firemen on the same district. In fact, there have been 
several instances cited in our negotiations with railroad 
officials of men assigned to certain runs earning two and 
sometimes three times as much per month as the average 
earnings of other employes on the same territory. This 
being attributed solely to the unusual conditions that go 
with the particular run to which they are assigned. 


We believe a more equitable distribution of the earnings 
as between employees on a particular district working under 
somewhat similar conditions will have a tendency to create 
a more satisfied set of employes for the railroads than 
could have possibly be expected as a result of the condi- 
tions above cited. The fact of the matter is Item 5, Sec- 
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distribution of earnings in a manner somewhat similar to 
the provision of Article 11, which item reads as follows: 


**Since the application of the increases hereby 
granted will tend in individual cases to give increases 
greater than is appropriate or necessary to those train 
and enginemen who make abnormal amounts of mile- 
age, and who, therefore, make already abnormally high 
monthly earnings, the official of each Railroad shall 
take up with the respective Committees of train and 
enginemen the limitation of mileage made per month, 
by employes paid upon a mileage basis, so as to pre- 
vent employes now making such abnormal mileage 
profiting by the wage increases herein fixed greatly in 
excess of employes habitually making a normal amount 
of mileage. It shall be understood that any such limita- 
tion of mileage so arrived at shall not preclude the 
officials of a Railroad from requiring a train or en- 
ginemen to make mileage in excess of this limitation 
when the necessity of the service require it. The of- 
ficials of each Railroad will report to the Regional Di- 
rector and such arrangements agreed upon any cases 
of failure to reach such agreements.”’ 


In addition to the above, when the business of a Com- 
pany has so fallen off as to justify a reduction in the 
service, lists of Engineers and Firemen, Article 11 pro- 
vides that Engineers thus taken off may return to service 
as Firemen, displacing junior men in the service of the 
Company, which provision will make possible the avail- 
ability of these demoted Engineers when the business of 
the Company has again so increased as to require the 
assignment of additional Engineers to service list as such. 


On all Railroads, it is necessary to maintain lists of 
extra men, men not assigned to engines in pooled or un- 
assigned freight service, or to regular road or yard jobs, 
in order to protect the business of the Companies, in un- 
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forseen emergency conditions occasioned by regular men 
being given permission to lay off on account of sickness, 
etc., or the fluctuation of business. The fluctuation of busi- 
ness on many Roads makes necessary the maintenance of 
extra men to afford ample protection on all occasions. 


Paragraph F, Article 11 provides a guarantee monthly 
wage equivalent to 25 days of 100 miles or less, or 8 hours 
or less, the work day as provided in practically all sched- 
ules for freight service employes,—for extra engineers and 
extra firemen. We believe this provision is absolutely 
necessary in fairness to the Companies and to the men. 
Heretofore extra men have been required to lay at Termi- 
nals to such an extent as to make very little mileage, and 
consequently earned a very small monthly wage, the men 
required, under the past practices, to bear the entire burden 
when the business of the companies is such as to give them 
little work. This condition should be changed so that the 
companies will share their proportion of this necessary 


expense, and we feel entirely consistent in requesting the 
adoption of this guarantee monthly wage for extra men, 
and we respectfully urge your favorable consideration. We 
firmly believe operating officials are in a position to regu- 
late the lists and protect the business of the company with- 
out additional material operating costs. 


In summing up this entire question, it can be concretely 
stated as follows: we request,— 


First,—Definition of right of any engineer, fireman, or 
hostler to have the regularly constituted Committee of his 
organization represent him in the handling of grievances, 
in accordance with the laws of the respective organizations, 
and under the recognized interpretation placed upon the 
schedule involved by the officers of the Company and the 
general Committe making same. 


Second,—The examination and promotion of Firemen ac- 
cording to their standing on the Firemen’s seniority lists, 


providing they pass the required examinations, and the 
hiring of Engineers. 

Third.—The regulation of mileage of Engineers and Fire- 
men, which we believe to be in accordance with the policy 
ennunciated by the Director General as referred to in Item 
5, Section E, Article II, General Order number 27, above 
quoted. 


The adoption of the above quoted rules will, we are sure, 
eliminate the differences which have heretofore existed 
which has already been demonstrated on a large number of 
Railroads, and, in our opinion, it is not only necessary, but 
essential on all well regulated railroads. 


Respectfully submitted 


/s/ W.S. Stoxe 
Grand Chief Engineer 
Brotherhood of Locomotive 
Engineers 


/s/ Timorny SHEA 
Acting President, 
Brotherhood of Locomotive 
Firemen and Engineers. 
EXHIBIT B 
Wace asp Rute AGREEMENTS, Decisions, AWARDS AND ORDERS 
UNITED STATES RAILROAD ADMINISTRATION 
Waukee D. Hrses, Director General of Railroads. 


Washington, August 29, 1919. 


Gentlemen: 


After carefully considering the proposal to adopt cer- 
tain rnles from what is known as the Chicago Agreement 
between the Brotherhood of Locomotive Engineers and 
the Brotherhood of Locomotive Firemen and Enginemen, 
including a consideration of your letters to Mr. Tyler on 
the subject, I have concluded that the advantages to the 
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railroads from the adoption of such part of this agreement 
as we are asked to adopt sufficiently outweigh any possible 
disadvantages as to fully justify the adoption of these rules 
for all railroads in Federal control, effective as of Sep- 
tember 1st, 1919. 


Won’t you please, therefore, instruct Federal Managers 
and General Managers that the following rules of the 
Chicago Joint Agreement are adopted and are to be 
written into the schedules of the engineers and firemen 
on all railroads in Federal control where such schedules 
exist and where they are not already included in such 
schedules. 


Would call your particular attention to the fact that 
paragraph (f) of Article 11, relating to a monthly guarantee 
for extra engineers and firemen is not included. 


Rules from Chicago J oint Agreement between the Brother- 


hood of Locomotive Engineers and the Brotherhood of 
Locomotive Firemen and Enginemen, to be incor po- 
rated in existing schedules on railroads where such 
schedules exist and where they are not already included 
in such schedules. 


REPRESENTATION RULE 


The right of any Engineer, Fireman or Hostler to have 
the regularly constituted committee of his organization 
represent him in the handling of his grievances, under the 
recognized interpretation placed upon the schedule involved 
by the officials of the Company and the General Committee 
making the same, is conceded; provided, when 2 member 
of either organization has a grievance, which the local 
committee of his organization is unable to adjust with the 
local officers of the Company, the matter shall be handled 
by the two General Chairmen, who shall work jointly in 
handling such grievance to its final conclusion. 
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Articie 10. 


(a) Firemen shall rank on the Firemen’s roster from the 
date of their first service as Firemen when called for such 
service, except as provided in Section (k), and, when quali- 
fied shall be promoted to positions as engineers in accord- 
ance with the following rules: 


(b) Firemen shall be examined for promotion according 
to seniority on the Firemen’s roster, and those passing the 
required examination shall be given certificates of quali- 
fication and, when promoted, shall hold their same rela- 
tive standing in the service to which assigned. 


(ec) If for any reason the senior eligible Fireman or 
Engineer to be hired is not available, and junior qualified 
Fireman is promoted and used in actual service out of his 
turn, whatever standing the junior fireman so used estab- 
lishes, shall go to the credit of the senior eligible Fireman 
or Engineer to be hired, provided the Engineer to be hired 


is available and qualifies within thirty days. As soon as 
the senior Fireman or Engineer to be hired is available, as 
provided herein, he shall displace the junior Fireman, who 
shall drop back into whatever place he would have held 
had the senior Fireman to be promoted or Engineer to 
be hired been available and the junior Fireman not used. 


Note: Qualification, as referred to herein, is not intended 
to include learning of road or signals. 


(d) As soon as a Fireman is promoted, he will be notified 
in writing by the proper official of the Company of the date 
of his promotion, and unless he files a written protest 
within sixty days against such date, he can not thereafter 
have it changed. When a date of promotion has been estab- 
lished in accordance with regulations, such date shall be 
posted, and if not challenged in writing within sixty days 
after such posting, no protest against such date shall 
afterwards be heard. 
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(e) No fireman shall be deprived of his rights to ex- 
amination, nor to promotion in accordance with his rela- 
tive standing on the Firemen’s roster, because of any fail- 
ure to take his examination by reason of the requirements 
of the Company’s service, by sickness, or by other proper 
leave of absence; provided, that upon his return he shall 
be immediately called and required to take examination 
and accept proper assignment. 


(f) The posting of note of seniority rank, as per Section 
(ad) shall be done within ten days following date of pro- 
motion, and such notice shall be posted on every bulletin 
board of the seniority district on which the man holds 
rank. 


(g) Firemen having successfully passed qualifying ex- 
amination shall be eligible as Engineers. Promotion and 
the establishment of a date of seniority as Engineer, as 
provided herein, shall date from the first service as Engi- 
neer when called for such service, provided there are no 
demoted Engineers back firing. No demoted Engineer will 
be permitted to hold a run as Fireman on any seniority 
district while a junior Engineer is working on the Engi- 
neers’ extra list, or holding a regular assignment as Engi- 
neer on such seniority district. 


Note: On roads where promotion is to road service only, 
promotion and establishment of seniority date as 
road Engineer will obtain. 


(h) On a seniority district where Firemen are required 
to fire less than three years, all Engineers will be hired; 


If required to fire three and less than four years, one 
promoted and one hired; 


If required to fire four and less than five years, two 
promoted and one hired; 


If required to fire five and less than six years, three 
promoted to one hired; 


989 


If required to fire six and less than seven years, four 
promoted to one hired; 


If required to fire seven and less than eight years, five 
promoted to one hired; 


On seniority district where Firemen are required to fire 
eight years or more, all Engineers will be promoted. 


The foregoing will not prevent committees from having 
discharged Engineers re-employed or re-instated on their 
former seniority districts at any time. 


(i) If the Engineer to be hired is not available, when 
needed, and the senior qualified Fireman is promoted, the 
date of seniority thus established shall fix the standing of 
the hired Engineer, who, if available and qualified within 
thirty days from date senior qualified Fireman is promoted, 
will rank immediately ahead of the promoted Fireman. The 
promoted Fireman will retain his date of seniority as 
Engineer and will be counted in proportion of promotions. 


(j) In case an Engineer is hired and used in actual serv- 
ice, when, under requirements of Section (h), a Fireman 
(or Firemen) should have been promoted, the date of 
seniority thus established shall fix the standing of the 
senior qualified Fireman (or Firemen) due to be promoted, 
providing he or they are eligible and qualify within thirty 
days, who shall rank immediately ahead of the hired Engi- 
neer on the Engineers’ seniority list. The hired Engineer 
will retain his date of seniority, and he counted in pro- 
portion of Engineers to be hired. 


(k) The seniority date of the hired Engineer shall be 
the date of his first service as Engineer, except as provided 
in Sections (c), (i) and (j) of this Article. It is further 
provided that Engineers hired, or permanently transferred 
from one seniority district to another on any railroad, shall 
be given a date of seniority as Fireman corresponding with 
their date as Engineer. 
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ArmIcLe 11. 


(a) When, from any cause, it becomes necessary to re- 
duce the number of Engineers on the Engineers’ working 
lists on any seniority district, those taken off may, if they 
so elect, displace any Fireman their junior on that seniority 
district under the following conditions: 


lst—That no reductions will be made so long as those in 
assigned or extra passenger service are earning the equiv- 
alent of 4000 miles per month; in assigned, pooled or chain- 
gang freight, or other service paying freight rates, are 
averaging the equivalent of 3200 miles per month; on the 
road extra list are averaging the equivalent of 26000 miles 
per month, or those on the extra list in switching service 
are averaging 26 days per month. 


ond—That when reductions are made they shall be in 
reverse order of seniority. 


(b) When hired engineers are laid off on account of re- 
duction in service, they will retain all seniority rights: 
provided, they return to actual service within thirty days 
from the date of their services are required. This rule 
also applies to Firemen. 


(c) Engineers taken off under this rule shall be returned 
to service as Engineers in the order of their seniority as 
Ingineers, and as soon as it ean be shown that Engineers 
in assigned or extra passenger service can earn the equiv- 
alent of 4800 miles per month; in assigned, pooled, chain- 
gang or other regular service paying freight rates. the 
equivalent of 3800 miles per month, or in extra service the 
equivalent of 3000 miles per month. 


(a) In the regulation of passenger or other assigned 
service sufficient men will be assigned to keep the mileage 
or equivalent thereof within the limitations of 4000 and 
4800 miles for passenger service, and 3200 and 3800 miles 
for other regular service, as provided herein. If, in any 
service, additional assignments would reduce earnings be- 
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low these limits, regulation will be effected by requiring the 
regular assigned man or men to lay off when the equivalent 
of 4800 miles in passenger or 3800 miles in other regular 
service has been reached. 


(e) Under this rule, it is understood that after all Engi- 
neers who have been taken off have been returned to serv- 
ice as Engineers, this rule shall not apply with respect to 
further additions. 


Note: In making reductions and replacing Firemen upon 
the service lists, the same mileage shall apply as 
in the case of Engineers. 


Yours very truly, 


/s/ Wa ker D. Hrxes, 
Director General of Railroads. 


Exhibit U 
RDA 8 1107A EDT JUN 14 66 KTELCTBOSS 
CT CLB049 PD FAX CLEVELAND OHIO JUN 13 506P EDT 
T A TRACY, NATIONAL MEDIATION BOARD WASHDC 


THIS RESPONDS TO YOUR COMMUNICATION OF JUNE 8, 1966, 
PERTAINING TO OUR SECTION 6 NOTICES CONCERNING A 
TRAINING PROGRAM FOR FIREMEN-HELPERS. IT IS MY POSITION 
THAT MEDIATION SHOULD BE COMMENCED PROMPTLY ON THE 
BLF&E NOTICES AND THAT THE JUNE 6 APPLICATION FOR 
MEDIATION SERVICES FILED BY THE NATIONAL RAILWAY LABOR 
CONFERENCE AND THE SEVERAL CARRIERS’ CONFERENCE 
COMMITTEES SHOULD BE DENIED AND DISMISSED. ATTENTION 
IS CALLED AT THE OUTSET TO ATTACHMENT ‘‘A’? TO OUR 
TRAINING NOTICE. IT IS CAPTIONED, YOU WILL OBSERVE, 
“STANDARDS OF APPRENTICESHIP FOR :OCOMOTIVE FIREMEN.’’ 
IN THE SECTION ENTITLED, ‘‘SPECIAL PROVISIONS,’? IN 
ATTACHMENT ‘‘A’’, IT IS PROVIDED THAT THE TERM 
“APPRENTICE’’ IS SYNONYMOUS WITH THE TERM ‘‘FIREMEN”? 
AS IT APPEARS IN THE CURRENT AGREEMENTS, ETC. 
ATTACHMENT ‘*A’’ TO TRAINING NOTICE PROPOSES A TRAINING 
PROGRAM FOR LOCOMOTIVE FIREMEN—A PROGRAM FOR 
IMPROVING THEIR SKILLS IN PREPARATION FOR CERTAIN 
EXAMINATIONS TO WHICH THEY ARE TO BE SUBJECTED. THIS 
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ORGANIZATION HAS TRADITIONALLY REPRESENTED THE CRAFT 
OF LOCOMOTIVE FIREMEN AND IS THE REPRESENTATIVE OF 
THAT CRAFT ON THE PROPERTIES WHERE INVOCATION OF THE 
MEDIATION BOARD’S SERVICES HAS BEEN MADE BY THE 
BLF&E. TRAINING NOTICE MAKES NO REFERENCE WHATEVER 
TO A TRAINING PROGRAM OTHER THAN ONE FOR LOCOMOTIVE 
FIREMEN. STATED IN ANOTHER WAY, OUR NOTICE RELATES 
SOLELY TO A TRAINING PROGRAM FOR LOCOMOTIVE FIREMEN 
—AN AREA OF SUBJECT MATTER WHEREIN THE BLF&E HAS 
REPRESENTED WITHOUT CHALLENGE, THE CRAFT OF FIREMEN 
SINCE VIRTUALLY THE INCEPTION OF COLLECTIVE BARGAINING 
ON THE RAILROADS, AS THE FILES OF THE NATIONAL 
MEDIATION BOARD DISCLOSE. NO JURISDICTIONAL DISPUTE 
CAN POSSIBLY BE INVOLVED AND THERE IS NO OCCASION 
WHATEVER FOR DETERMINATION OF REPRESENTATIVES, SINCE 
THE FIREMEN’S CRAFT IS THE ONLY CRAFT CONCERNED AND 
THE BLF&E IS THE UNDISPUTED COLLECTIVE BARGAINING 
REPRESENTATIVE OF THAT CRAFT 


H E GILBERT 
8 1966 6 6 
(53). 


[Filed June 5, 1967] 


Affidavit of H. E. Gilbert in Reply to Affidavits of C. J. 
Coughlin and James E. Wolfe 


H. E. Gilbert being first duly sworn on oath, deposes and 
says: 


1. I am the same H. E. Gilbert who filed an affidavit in 
this cause in support of the motion of the Brotherhood of 
Locomotive Firemen and Enginemen for summary judg- 
ment. I make this affidavit in reply to the affidavits of the 
carrier spokesman, James E. Wolfe, and the BLE spokes- 
man, C. J. Coughlin, and in opposition to the motions for 
summary judgment filed by the defendant carriers and the 
BLE. The statements made in this reply affidavit are 
based upon my own personal knowledge and also upon 
information obtained in my capacity as president of the 
Brotherhood of Locomotive Firemen and Enginemen 
(“BLF&E’’). The Wolfe and Coughlin affidavits mainly 
consist of argument and conclusions. While the conelu- 
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sions require no reply, some of them should not be left 
unanswered. I omit response to certain conclusions irrele- 
vant to the issues, but such omission should not be con- 
strued as agreement. 


2. In 1960, the BLF&E and the BLE served a $6 notice 
on substantially all of the nation’s Class I railroads re- 
questing a training program for engine service employees. 
A copy of the training program proposal is attached to 
the Wolfe affidavit as Exhibit D. In certain basic respects 
the 1960 training program proposal for engine service 
employees is similar to the BLF&E’s 1965 training pro- 
gram proposal contained in the BLF&E’s § 6 notice dated 
November 15, 1965. A copy of the 1965 proposal is at- 
tached to the complaint as Exhibit A. Both training pro- 
gram proposals provide that for a specifie period of time 
the employees will be trained as firemen or ‘‘helpers’’ 
(another name for firemen), and that only after the train- 
ing period has elapsed will the engine service employee be 
qualified and able to be promoted to engineer. The fact 
that at the conclusion of the training program the engine 
service employee qualifies for promotion to engineer does 
not detract from the fact that during the training program 
the employee will be working and training as a fireman. 
It is an historical fact of long-standing that firemen are 
the proving or training ground for engineers, and that the 
natural consequence of being trained as a fireman is to 
become qualified and promoted to engineer. 


3. The BLE was party to the 1960 proposal which, by 
its terms, provided that after several years of training as 
firemem, the firemen would qualify as engineers. This was 
a recognition of the historic fact that the firemen’s craft 
provides the source and training of engineers. Since the 
group to be trained under the proposal would be firemen, 
any collective agreement concerning the group would, under 
the Railway Labor Act, have to be negotiated by its desig- 
nated representative, the BLF&E. 
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4. The 1960 training program proposal was considered 
by the Presidential Railroad Commission (‘‘PRC’’) which 
reported in 1962. The proposal was bargained about by 
the parties both before and after the PRC report in 1962. 
At no time did the carriers state, suggest or imply that 
the subject matter of the proposal was an inappropriate 
subject for bargaining by the BLF&E or that the subject 
matter thereof was exclusively within the prerogative of 
management or that the proposal was in any other way 
illegal or non-bargainable. 


5. Insofar as the BLF&E’s 1965 training program pro- 
posal refers to “locomotive enginemen’’ or ‘‘engine serv- 
ice employees’’ the proposal includes and means locomo- 
tive firemen-helpers only. Mr. Wolfe’s affidavit, para- 
graphs 8 and 93, expressly states that in railroad parlance 
‘cengine service employees’’ includes firemen. Similarly, 
the operating rules of numerous railroads expressly pro- 
vide that the term ‘‘enginemen’’ may and does include 
firemen. For example, on the Tilinois Central Railroad 
Rule 719 provides—‘‘ The designation .- - ‘enginemen’ in 
any rule includes . - - firemen, when applicable.’’ The 
Southern Pacific rules contain the following note: 


“Note. Where, in these rules, special instructions, 
timetable bulletins, or in train orders, the following 
terms appear, they will apply as follows: 


“Engineman. or Enginemen: To engineers, firemen, 


hostlers, and hostler helpers.”’ 


. In testifying before the Presidential Railroad Com- 
mission (**PRC’’) on June 14, 1961, the then Grand Chief 
Engineer of the Brotherhood of Locomotive Engineers, 


R. E. Davidson, expressly recognized that the fireman's 
job was the one used for the training of engineers. A 
copy of relevant portions of his testimony is attached 
hereto as Exhibit 1. Mr. Coughlin’s affidavit, particularly 
those portions relating to the role of the fireman and his 


288 


training. is substantially at variance with the testimony 
of Mr. Davidson. For example, Mr. Davidson quoted a 
earrier official as follows: 


. 


**Thus, Vice President W. C. Baker of the Blati- 
more and Ohio Railroad testifying before Board No. 
140 in the Firemen’s Diesel Arbitration of 1954 stated: 


‘The principal ‘‘traditional’’ and undisputable func- 
tion of an engineer, for which position a fireman is 
in training, is to know the rules and the road and 
how to get his engine and train over it as fast as is 
consistent with safety. ...’’’ (Emphasis sup- 
plied by me.) (P.R.C. Tr. 6309; Ex. 1 hereto, p. 
6309.) 


Mr. Davidson further testified at pages 6313-16 as 
follows : 


““Not the least of the fireman-helper’s duty and 
privilege is to receive training and experience in be- 
coming an engineer. You will hear a great deal about 
this subject from succeeding witnesses. You will find 
that today’s engineers have not only had years of ex- 
perience as firemen-helpers and tutelage by the engi- 
neer before assuming the responsibility of working 
regularly as a locomotive engineer; they have also 
had extensive experience as an engineer in the ‘trading 
off’ process in which they operate the locomotive under 
the responsible direction of the engineer. Thus, the 
helper becomes competent to operate the locomotive 
and train, and in reciprocity, so to speak, is then able 
to spell off the engineer and relieve him in case of 
fatigue, illness or incapacity. This adds an additional 
factor of safety and efficiency to the operation.”’ 

a e es 

““My final point is to express my conviction that 
we had best preserve and develop that manpower for 
what lies ahead in the railroad industry and for the 
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welfare of the nation. In my view, we cannot afford 
in these critical days to shear ourselves of these highly 
trained and skilled employees whom the carriers would 
mark for dismissal. The removal of the firemen- 
helpers would waste a great resource, first, of those 
who already are promoted men, and, second, dry up 
the supply for the future. 


“From the standpoint of national defense, I urge 
you to heed well the experience of past national emer- 
gencies. You will, 1 am sure, study the needs for ex- 
panded manpower to man what the railroads refer to 
as their ‘built-in ability to expand operations on de- 
mand’ in any future emergency. Equipment may be 
stored servicable, or be repaired for service on rela- 
tively short notice. 


‘‘Competent and experienced train crews cannot be 
stored or manufactured for the duration. We have 
a training program to meet the needs of future man- 
power in the railroad industry. The railroads’ pro- 
gram is designed to make expendable the minimum 
manpower they now possess and this, gentlemen of 
the Commission, I sincerely believe you cannot and 
will not permit.’ 


In its report, at page 45, the PRC stated as follows: 
“6. Future Source of Engineers 


Engineers have almost universally been promoted 
from the ranks of firemen who pass qualifying exam- 
inations. This fact does not in itself, however, compel’ 
the conelusion that the fireman’s job should be re- 
tained. The engineer is a skilled and responsible oper- 
ating employee, on whose shoulders rests the primary 
responsibility for the safe and efficient operation of 
the locomotive. Passenger firemen, who number over 
6,000, would remain in any ease, and be eligible for 


290 


promotion to engineer positions on freight and yard 
diesels, as well as on passenger diesels. 

“To the extent that present firemen remain or are 
available for promotion as their seniority permits, 
there will be replacements for present engineers as 
attrition reduces their ranks. It is roughly estimated 
that 27,000 present firemen (over 45 percent of those 
attached to the industry) are firemen who had seniority 
dates as promoted engineers on January 1, 1961, al- 
though only about S.000 of these received a substan- 
tial amount of engineer’s work. 


‘<The problem of promotion ladders to the engineer’s 
job in the event that there might at some time in the 
future be an insufficient number of qualified firemen 
for these engineer vacancies is also considered later in 
connection with a discussion of the Organizations’ 
traiming proposals.”’ 


8. In Chapter 5 of its report, the PRC considered the 
‘‘Training of Engine-Service Employees.’’ This chapter, 
consisting of two pages, 51 and 52, is attached to the Wolfe 
affidavit as Exhibit E. Those pages are incorporated by 
reference herein. 


In particular, I call attention to the last paragraph on 
page 52, which provides as follows: 


“Since new firemen-helpers may later be hired, 
there is reason for considering a planned training pro- 
gram. to enable these new firemen to qualify themselves 
more rapidly for engineer’s jobs in all classes of serv- 
ice. The specific form such a training program should 
take need not be prescribed here; it can be better de- 
veloped in subsequent discussion between the Carriers 
and the Organizations representing engine service em- 
ployees. It should include some off-the-job instruc- 
tion in the operation and functioning of diesel engines 
or other forms of motor power.’”’ (Emphasis supplied.) 
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As the designated representative of the craft of firemen, 
only the BLF&E could negotiate a ‘‘training program [for] 
new firemen.”? By accepting the report of the PRC (Re- 
port, p. 274), the carriers expressly recognized that the 
BLF&E has the right to bargain for a training program 
with respect to firemen even though the ultimate result 
of the training is that the firemen will be qualified and 
promoted to engineers. 


9. Before the PRC the carriers relied on the report of 
the 1943 Diesel Emergency Board, which stated, among 
other things, at page 55: 


“The record indicates incidentally that the fireman 
(helper) on a Diesel is customarily a man who has 
qualified as an engineer. 


‘And finally the board notes that the future supply 
of engineers depends upon the proper training of fire- 
men. The experience of the firemen in the engine 
room would appear to be essential to that all round 
training which makes engineers.’’ Carriers’ PRC Ex- 
hibit 3A, pages 76, 108. 


10. Employees’ Exhibit 109 submitted to the PRC by 
the BLE contains statements made by railroad officials. 
Various carrier officials are quoted as saying, among 
other things: 


“The most important step in the building of a well- 
trained and efficient personnel °* ° * is the selection 
of proper material at the time of employment, as the 
fireman of today is the engineer of tomorrow.”’? Em- 
ployees’ PRC Exhibit 109, page 13. 


11. Employees’ Exhibit No. 128 before the PRC was 
also prepared and submitted by the BLE. At page 31 of 
that exhibit, J. E. Wolfe, then of the CB&Q Railroad, is 
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quoted in a letter dated September 12, 1949, to the General 
Chairmen of the BLE and the BLF&E, as follows: 


**As I stated at the conference, these men would be 

aceumulating seniority which eventually would be used 
to establish seniority as engineers and in theory as 
well as in fact, the time worked as locomotive firemen 
ts the only educational process available to these men 
which equips them to work as locomotive engineers. 
f we agree to permit men to accept lay-off account 
reduction in force when they could be working as fire- 
man, we would be depriving ourselves of the educa- 
tional benefits the men would acquire if they were 
working.”’? (Emphasis supplied.) 


The J. E. Wolfe referred to above is the same J. E. 
Wolfe who has filed an affidavit in this cause for the 
carriers. 


12. The Association of American Railroads has pub- 


lished a book entitled ‘‘A Study of Railway Transporta- 
tion’’ (1956) which states (Vol. 2, p. 12): 


‘*The fireman’s job furnishes the training ground 
for the job of locomotive engineer. Every locomotive 
engineer is selected from the ranks of firemen.’’ 


13. In proceeding before Arbitration Board 282, the 
BLE submitted as Employees’ Exhibit No. 6B a docu- 
ment entitled ‘‘Position on the Fireman Issue as Sub- 
mitted to the Presidential Subcommittee of the Labor 
Management Committee vs. Department of Labor, by the 
Brotherhood of Locomotive Engineers.’’ In this document 
the BLE stated, among other things, as follows (p. 1): 


‘*The Brotherhood of Locomotive Engineers has a 
deep interest in the helper-fireman for several reasons 
including (a) the BLE represents helper-firemen on 
some properties; (b) helper-firemen are the source of 
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supply for the training and promotion to the job of 
engineers; (c) the helper-fireman job is the one to 
which engineers must repair when they are ‘demoted’ 
for lack of work; and (a) above all, engineers have a 
decided interest in the safety and efficiency of opera- 
tions and in the availability of assistance and relief. 


‘As stated previously, the organizations proposed 
a four-year apprenticeship-type program with specified 
hours of off-the-job classroom training in a number of 
subjects be provided for helpers-firemen to qualify 
them in the operation and maintenance of equipment. 
Classroom training would be at the expense of the 
management and would supplement on-the-job train- 
ing. The new helper-fireman would receive wages 
lower than present basic rates for helper-firemen and 
there would be a progressive increase to the standard 
rate applicable to experienced helpers-firemen.”’ (Em- 
phasis supplied.) 


The foregoing document concluded (p. 2): 


‘“‘Regarding the training program, we believe that 
we have detected a not unfavorable attitude on the 
part of management.” 


In the above document the BLE again recognized that 
the craft to be trained for engineer was ‘‘helpers-firemen.”” 
The basic rates therein referred to and the training pro- 
gram for firemen would of course have to be negotiated by 
the BLF&E as the designated representative for the craft 
of firemen. 


14. In proceedings before Arbitration Board 282, the 
BLE submitted numerous statements by engineers which, 
among other matters, pointed to the on-the-job experience 
gained by firemen which related to the firemen becoming 
engineers, the duties of the firemen and their essentiality. 
See, for example, Employees’ Exhibits 27, 29, 30 and 34. 
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15. In proceeding before Arbitration Board 282, the 
BLE also submitted as Employees’ Exhibit No. 39 a doeu- 
ment entitled **Statement of Marvin L. Geiger, BLE Gen- 
eral Chairman on the Seaboard Air Line RR—The Em- 
ployee’s Responsibility for Safe, Adequate and Courteous 
Service.” Marvin L. Geiger has also filed a affidavit in 
this case in support of Mr. Coughlin’s affidavit. See ap- 
pendix $ to Mr. Coughlin’s affidavit. In his affidavit (pp. 
$9), Mr. Coughlin states that he and other engineers would 
not permit firemen to operate the locomotive. Contrast 
this with Mr. Geiger’s statement to Arbitration Board 2S2 
(Employees’ Ex. 39, p. 5): 


“+ 4s time rolled on, I gained more and more experi- 
ence as a fireman up to the point the engineer would 
allow me to run the locomotive to gain experience in 
the handling of locomotives and locomotives with 
trains.”’ 


In paragraph 24 of his affidavit, Mr. Wolfe states that 
it does not take long to train a fireman. Contrast this 
with Mr. Geiger’s statement to Arbitration Board 282 
(Employees’ Ex. 39) : 


“TV. Promotion to Engineer 


As time moved on I was called in for my written 
examination to become an engineer. Now was the 
time when J would really have to draw from all of 
the knowledge and experience gained over the past 
years. Three years was, and still is the minimum 
time required to work as a helper-fireman to be eligible 
for your final examination as engineer. T was put in 
a room and required to answer in writing over one 
thousand questions on the mechanical functions of the 
locomotive, air brake equipment, and operating rules. 
In case this sounds easy, well it might have been, ex- 
cept that the examiner or another officer was present 
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with the group at all times and in addition you were 
taken by pairs and asked each question orally and re- 
quired to answer it correctly. 


«© * © © T now was at the top of the ladder and was 
training new employees instead of being trained.’’ 
(pp. 6-7.) 


Mr. Geiger also stated: 


‘Not only should he [the helper-fireman] be main- 
tained, but the carrier should be prompted to further 
and up-grade his education and knowledge as to the 
equipment he is operating in and over.’’ (pp. 14-15.) 


16. Confusion has been created by the use of job titles. 
The job title of firemen had its inception in the days of 
the steam locomotive when one of the primary duties of 
the firemen was to shovel coal. The title continued after 
dieselization although it was sometimes coupled with the 
term ‘helper.’ In fact, the diesel fireman’s duties in- 
clude assistance to the engineer. The firemen’s duties 
are described by G. E. Dunaway, BLFS&E General Chair- 
man on the L & N Railroad in paragraph 18 below. The 
use of the term ‘‘apprentice engineer’’ by the BLE trades 
on the failure of the title firemen-helper to clearly convey 
the job content of the firemen’s craft. 


The following is of considerable significance in the BLE’s 
campaign. Prior to 1966, the constitution and by-laws 
of the Grand International Brotherhood of Locomotive 
Engincers provided in $ 37(n) as follows: 


“I 
«© All General Committees of Adjustment shall make 
an effort to have included in their schedules a rule pro- 
viding that no engineer will be required to perform 
services on any locomotive without the assistance of 
a demoted engineer or fireman-helper. 4 
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fA ‘demoted engineer"’ means an engineer who has been 


. 


In 1966 the above provision was amended to read: 


** All General Committees of Adjustment shall make 
an effort to have included in their schedules a rule 
providing for the inclusion of a training program for 
Apprentice and/or Assistant Engineers.’’ ($§39(n).) 


The BLE represents engineers and firemen on the Rich- 
mond. Fredericksburg & Potomac Railroad. By letter 
dated August 21, 1964, Robert B. Curtis, the General 
Chairman of the BLE on that railroad served a $6 notice 
that proposed to ‘‘Revise all rules, agreements and un- 
derstandings in such manner as to eliminate all reference 
to or use of the term or terms ‘firemen’ and/or ‘firemen 
(helpers)’ and substitute in lieu thereof the term ‘appren- 
tice engineer’.”’ 


18. In 1965 the Senate Committee on Commerce held 
hearings with respect to the administration of Public Law 
88-108 and the consequences of Award 282 promulgated 
thereunder. One of the many witnesses who testified was 
G. E. Dunaway, General Chairman of the BLF&E on the 
Lonisville and Nashville Railroad. He described in a very 
zeneral way the nature of the work performed by the 
fireman-helper on diesel locomotives and the following 
colloquy occurred: 


“There is one other aspect of Public Law 88-108 
that T want to mention. As you know, the railroads 
have always argued that the firemen are useless be- 
cause there are ‘no fires to tend.’ On the other hand, 
the employees have always urged that the firemen do 
have essential work to perform. Without getting into 
details or argument, the work that the fireman has 
always performed includes the following: He is the 
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lookout on the left-hand side of the locomotive for 
obstructions, signals, pedestrians, and so forth. As I 
have already indicated the engineer on the right-hand 
side of the locomotive ordinarily cannot see what is 
happening on the other side of the engine or train. 
Either the hood of the locomotive or the cars or track 
curvature or some physical obstruction cuts off his 
view. The firemen on the left-hand side has always 
relayed hand signals from the traincrew in yard and 
freight service, when signals have to be passed on 
the fireman’s side because of track curvature to the 
left or because of other physical obstructions. Another 
major category of the fireman’s work is to detect and 
correct malfunctions in the diesel units. The fireman 
has performed this work so that the engineer could 
remain at the controls without stopping the train. 
thus avoiding delays. The fireman also gives the 
engineer relief from operating the locomotive, so that 
the engineer can stretch and take care of his human 
needs. While operating the train the fireman also re- 
ceives on-the-job training essential to learning the 
proper handling of trains of various lengths and 
weights. 
eo e e 

“Senator McGee. Have you ever considered chang- 
ing the name ‘fireman’? T think this is what leads a 
lot of people into some of the mistaken notions they 
have, beeanse of the diesels. This [sie] more than a 
facetious question. T mean it seriously. Call him 
engineer No. 2, or deputy engineer, or something, and 
I think that would create fewer illusions in the mind 
of some people. T know that is a sacred term, and T 
would hesitate to tamper with it myself, and T am 
not going to propose anything on it, but T am really 
curious in terms of public relations. 


“Mr. Dunaway. He is called fireman purely from 
tradition. 
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“Senator McGee. That is right, but it doesn’t hap- 
pen to fit the duties, at least in the layman’s mind, 
of the duties he really performs.” Hearings Before 
the Senate Committee on Commerce on the Administra- 
tion of P.L. S$-108, 89th Cong., 1st Sess. (1965), p. S4, 
(hereafter referred to as ‘*‘Hearings’’). 


19. Whether or not there is a present shortage of loco- 
motive engineers is immaterial to this litigation. How- 
ever, it is my belief that in general there is no shortage 
f locomotive e engineers on any railroad that is a party 
© this action or with respect to any Class I railroad. See 
xhibit 2 attached hereto which shows that there is a 
Ne number of engineers who are demoted and working 
firemen. See also paragraphs 21(}), (k) and 22(k), 
Re (Of course, there may be an isolated shortage of 
gineers on a particular seniority district, division or 
te a on a given railroad at a particular time. Such 
temporary shortage may arise because of a shortage of 
PROTO, or qualified firemen on a given seniority dis- 
rict or because of widen swings in carrier business due 
to seasonal factors.) Indeed, one of the frequent com- 
plaints made by the BLF&E to the nation’s railroads is 
that they are assigning engineers to vetoed jobs which 
should have been assigned to firemen under the award 
of Arbitration Board 282 during the lifetime of the award 
ae its continuance by reason of the decision in Bangor 
# A. Rd. v. BLFGE, 253 F.Supp. 682 as D.C., 1966), 
ree in part, reversed in part, FP. 24 —— (May 
12, 1967). There is, however, a shortage of locomotive 
firemen on most, if not all, railroads and in some cases 
the shortage of firemen is acute. 


20. The chairman of Arbitration Board 282 advised 
Congress in 1965 that it was the Arbitration Board’s ex- 
pectation that only five or six thousand firemen would he 
eliminated during the two-year lifetime of the award. 
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Hearings, supra, p. 364. Fifty-five hundred jobs was also 
the number discussed by the parties prior to the creation 
of Arbitration Board 282. Hearings, supra, pp. 465-66. In 
fact, the carriers have removed from service more than 
18,000 firemen. Wolfe affidavit, 117. Assistant Secretary 
of Labor James Reynolds advised Congress in 1965, after 
referring to the figure of 5,500 jobs: ‘*The degree to which 
firemen have been removed from the railroads has been 
something far beyond that which I believe any of us con- 
templated.”? Hearings, supra, P- 466. The carriers, by 
removing more firemen than was contemplated by the 
award, have thereby created a shortage of firemen on many 
railroads. In due course, this shortage of firemen will 
lead to a shortage of engineers. It is for this reason, 
among others, that the BLFSE, beginning in 1965, renewed 
its request for a training program for firemen. 


21, Further answering Mr. Wolfe’s affidavit : 


(a) The statements contained in paragraphs 7, 26. and 
27 of Mr. Wolfe’s affidavit to the effect that ‘‘apprentices”” 
are a separate craft or class, if correct, establish the in- 
validity of the L & N agreement with the BLE with re- 
spect to “‘apprentice engineers."’ That agreement was 
made on April 28, 1966, which was prior to the time that 
the L & N hired anyone alleged to be an ‘apprentice loco- 
motive engineer.’” See deposition of Walter Moore, Assist- 
ant Director of Personnel. L & N Railroad, page S. This 
deposition was taken on April 26, 1967 in the L & N liti- 
eation referred to in paragraph 22 a) of Mr. Wolfe's 
affidavit. For convenience of the parties and the court, a 
copy of that deposition has been filed in this court and 
is hereafter referred to as “T, & N Deposition.”* The 
L & N apprentice engineer program is invalid in any event 
beenuse the employees designatec ‘<apprentices”? are ac- 
{tually performing the work of firemen, and the agreement 
was made with an organization that was not the collective 
bargaining representative of firemen on that railroad. 
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(>) Contrary to Mr. Wolfe’s affidavit, paragrsph S, the 
BLFS&E has never claimed that ‘‘locomotive enginemen’* 
or “tengine service employees’ constitute a ‘‘craft or 
class** within the meaning of the Railway Labor Act. These 
descriptive terms, however, as shown by Mr. Wolfe’s affi- 
javit ("°S and 23) are intended to include locomotive 
2. See also paragraph 5 of this affidavit. 


firemer 


(ec) With respect to the first sentence of paragraph (9) 
of Mr. Wolfe's affidavit, there is no need to equivocate as 
to the source of engineers. Mr. Wolfe admits ({ 16) that 
engineers have been obtained ‘‘almost entirely from the 
ranks of firemen.*’ Mr. Coughlin makes the same conces- 
sion at p. 9 of his affidavit. Ordinarily a fireman who 
has been promoted to engineer will work almost continu- 
ously as a fireman for many years subsequent to his ‘‘pro- 
motion’ due to the ebb and flow that I described in my first 
affidavit. 


The fourth sentence of paragraph (9) of Mr. Wolfe’s 
fidavit may be misleading. A fireman who has been 
promoted to engineer is represented by the BLE (assum- 
ing the BLE represents engineers on that particular rail- 
road) only while the promoted fireman is working as an 
engineer. Since a non-promoted fireman by definition and 
past practice is in training to become an engineer, and 
his training occurs while he is working as a fireman, his 
training has always been regarded by the BLF&E and 
the carriers as a proper subject for collective bargaining. 


(d) Regarding paragraphs 10-12 of Mr. Wolfe’s affidavit, 
although the carriers have entered into substantially similar 
agreements with the BLE and the BLF&E concerning the 
promotion of firemen to engineers and the demotion of 
engineers to firemen, which common rules trace back to 
the Chicago Joint Agreement of 1913, the fact is that 
with respect to the training and qualification of firemen to 
become engineers the carriers have negotiated exclusively 
with the BLF&E. The BLF&E schedule agreements with 
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the large majority of Class I carriers in the United States 
contain provisions with respect to progressive examinations 
for firemen and stipulate the experience required prior to 
promotion, the time and number of examinations to be 
given and the consequence to those firemen who fail to 
pass examinations, including dismissal on some railroads. 
Examples of these contract provisions on the carriers who 
are parties to this litigation are set forth in my prior 
affidavit at paragraphs 44-46. The contract provisions 
above referred to and contained in the BLF&E agreements 
with respect to training, qualification and experience of 
firemen to become engineers were not contained in the 
Chicago Joint Agreement. 


(e) Contrary to repeated assertions in the Wolfe and 
Coughlin affidavits, the Chicago Joint Agreement was not 
‘forced’? on the carriers by the government in 1919. 
Exhibit A to Mr. Wolfe’s affidavit, page 3, shows on its 
face that for many years prior to 1919 the promotion rule 


contained in Article 10 of the Chicago Joint Agreement 
was voluntarily negotiated by fifty-one (51) Western rail- 
roads and many Eastern and Southeastern railroads. 


Exhibit A to Mr. Wolfe’s affidavit, pages 3 and 4, also 
shows that a ‘“‘hired engineer’? means an engineer who 
was qualified and promoted to an engineer from the ranks 
of firemen on another railroad prior to his being hired by 
the hiring railroad. See also paragraph 22(s) below. 


(f) Contrary to paragraph 14 of Mr. Wolfe’s affidavit. 
paragraph (h) of Article 10 of the Chicago Joint Agree- 
ment was not intended to permit the carriers to hire as 
engineers ‘tnew employees** who were not already engi- 
neers. This provision of the Chicago Joint Agreement 
was intended to provide employment for disciplined and 
discharged engineers on one railroad so that they would 
not again have to raise through the seniority ranks of 
firemen. Such hired engineers, however, were formerly 
firemen who had been qualified and promoted to engineers 
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on a given railroad. One of the other purposes of this 

provision in the Joint Agreement was to prevent the freez- 

ing out of firemen—ie., to prevent the carriers from hir- 

ing such excess of engineers from other railroads so 

as to limit the promotion of firemen to engineers on the 

I railroad. These purposes are plainly set forth in 
bit A. pp. 3+ of Mr. Wolfe’s affidavit. 


(g) In paragraph (15) Mr. Wolfe erroneously concludes 
that firemen perform no useful work on diesel locomotives 
The first finding and conclusion of Arbitration Board 282 
was that: 


**The record contains no evidence to support the 
charge. frequently and irresponsibly made, that fire- 
men presently employed in road, freight, and yard 
service throughout the country are being paid to do 
nothing and actually perform no useful work.’’ (41 
L.A. at 687.) 


The Arbitration Board continued: 


‘|. we think it clear that firemen are presently 
performing useful services....’? (41 L.A. at 688.) 


(h) With respect to the 1960 apprentice training pro- 
grams for engine service employees, see paragraph 2 to 
4, above. It is pertinent to note also, however, that the 
1969 proposal quoted at p. 11 of Mr. Wolfe’s affidavit 
equates ‘*Locomotive Helper’’ [ie.. fireman] with ‘‘(ap- 
prentice engineer.) ”’ 


(i) Contrary to the implication contained in paragraph 
(17) of Mr. Wolfe’s affidavit, the PRC did not reject the 
1960 training program proposal. For the complete state- 
ment of the Commission on this point, see Exhibit Eto 
Mr. Wolfe’s affidavit and also paragraphs 7-8, above. 


Even though the PRC may have concluded that ‘‘the 
job requirements for firemen-helper are not sufficient to 
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justify such an extensive training program,” it does not 
follow that the BLF&E is barred from bargaining about 
any training program for firemen—whether more or less 
extensive. 

A training program was never abandoned by the BLF&E 
as implied by Mr. Wolfe. See paragraphs 35-36 of my 
prior affidavit. 

I am informed and believe that the Arbitration Board 
chose the 90% figure because of the two-year limitation 
fixed by Public Law 88-108 and the award. With the job 
protection provisions of the award it was anticipated that 
a reasonable but significantly lesser number of firemen 
than 90% would be removed from service during the two- 
year period. As above pointed out (see paragraph 20), 
the neutrals and the government thought that the arbitra- 
tion award would or should result in the elimination of 
only five or six thousand firemen. 


Although the carriers may have paid out $36,000,000 in 


separation allowances to firemen under Award 282, the 
carriers have also admitted of record in this Court that 
by December 1, 1965, they had saved $179,000,C00 as a re- 
sult of their application of the award. (Bangor € Aroostook 
R. Co.v. BLF&E, supra, Stipulation 1 I, L) 


(j) Paragraphs 1S to 21 of Mr. Wolfe’s affidavit estab- 
lish on their face that there is no shortage of engineers 
on any of the defendant railroads. They also establish 
that there is on some railroads an acute shortage of 
firemen. If in the future a shortage of engineers does 
develop on the defendant railroads, the shortage will be 
the result of a shortage of firemen. ‘All of the “hired engi- 
neers”? referred to in the last sentence of paragraph 21 
of Mr. Wolfe’s affidavit are promoted or experienced fire- 
men who had taken “comparable jobs” under Award 282, 
or were firemen who were dismissed under the award, re- 
hired as firemen and then promoted to engineer, or engi- 
neers (i.c., promoted firemen) hired from other railroads. 
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(k) In paragraph (22), Mr. Wolfe states that the L & N 
Railroad, perhaps more than any other carrier, has al- 
ready experienced a critical shortage of engineers. If this 
is true, it is only because the L & N has done more than any 
other railroad to create a shortage of firemen. Soon after 
Arbitration Award 282 became effective in the spring of 
1964, the L & N Railroad initiated a program to induce 
early retirement of its senior engineers and firemen. The 
purpose of this program was to remove as many fireman 
as possible under the guise of Award 282 by ‘‘kicking’’ 
firemen up to the rank of engineers. Under this program 
the L & N induced approximately 280 ‘‘surplus’’ engineers 
to retire from three to five years earlier than they would 
have retired under normal circumstances. Other means 
by which the L & N created a shortage of firemen was de- 
seribed by the general chairman of the BLF&E on the 
L & N Railroad to the Senate Committee on Commerce 
regarding the administration of Public Law 88-108. A por- 
tion of this testimony is attached to this affidavit as Ex- 
hibit 3 and made a part hereof. It will be noted there also 
that the artificially created shortage of firemen had also 
resulted in the carriers’ frequent use of engineers filling 
job vacancies for firemen. 


Notwithstanding the shortage of firemen, the fact is that 
there is no present shortage of engineers on the L & N Rail- 
road. In a deposition given on April 26, 1967, an L & N 
official testified that there are demoted engineers working 
as firemen on every seniority district on the L&N. L&N 
Deposition, supra, pp. 64-5. See also Exhibit 2 to this 
affidavit. 


The litigation referred to in paragraph 22(a) of Mr. 
Wolfe’s affidavit relates to one of the L & N’s attempts 
to ignore the collective bargaining agreement made with the 
BLF&E with respect to the training and promotion of fire- 
men to engineers. Mr. Wolfe’s affidavit correctly states 
that a United States District Court enjoined the L & N 
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Railroad from violating its existing agreement with the 
BLF&E with respect to the experience and training re- 
quired of firemen to be promoted to engineers’ positions. 
Mr. Wolfe’s statement that that action has delayed the 
promotion of 24 firemen can hardly be squared with the 
carrier’s consent to an extension of an injunction in that 
ease for an indefinite period. 


Moreover, the current BLF&E training program proposal 
for firemen on the L & N would reduce the time requirement 
for serving as firemen prior to qualification and promotion 
to engineer from three to two years. If the carrier was 
really interested in obtaining more engineers by promoting 
firemen, it would have engaged in collective bargaining 
with the BLF&E. 


In paragraph 22(b), Mr. Wolfe states that apprentice lo- 
comotive engineers on the L & N Railroad ‘‘receive class- 
room instruction in the operation and maintenance of loco- 
motives and the rules of the transportation department, 
and they also make a number of trips in which they observe 
experienced engineers and learn to operate locomotives un- 
der actual service conditions.’? This is precisely the type 
and nature of training that firemen-helpers have been re- 
ceiving on the L & N and all other American railroads for 
more than 50 years. The L & N assistant personnel di- 
rector has stated that the training received by ‘apprentice 
engineers”” is ‘tidentical’’ in principle to the training of 
firemen. L & N Deposition, supra. pp. 78-80. Further, I 
am informed and believe that the so-called apprentice en- 
gincers, once they have been ‘qualified’? and given a 
seniority date by the L & N as an engineer, are also given 
a seniority date as a fireman and immediately put into 
service as firemen. 


The litigation referred to in paragraph 22(c) of the 
Wolfe affidavit had as its purpose to restrain the L & N 
Railroad from altering working conditions in violation of 
Section 2. Seventh, of the Railway Labor Act. Its thrust 
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was not to prohibit the carrier from entering into an 
agreement with the BLE, but rather to restrain the L & N 
from altering existing BLFSE working conditions with 
respect to the training and promotion of firemen without 
complying with the requirements of the Railway Labor 
Act. 


(1) The conclusions stated in paragraph 23 of the Wolfe 
affidavit are erroneous. The $6 notices involved in this 
itigation do not ‘‘concern the training of apprentices for 
employment as locomotive engineers.’’ If the proposed 
agreement were entered into the employees hired under it 
would be working as firemen. While working as firemen, 
they would be acquiring the knowledge, skill. and experience 
necessary for being qualified for promotion to engineer. 
In this respect, however, there is no basic change from 
present agreements and practices: firemen are and always 
have been the training ground for engineers and the ranks 
of engineers are and always have been filled from the ranks 


of firemen. See also paragraphs 20-25 of my prior af- 
fidavit. 


(m) Paragraphs 24-25 of the Wolfe affidavit ignore the 
fact that the firemen’s duties and functions include train- 
ing and qualifying to become engineer. 


Contrary to Mr. Wolfe’s conclusions, the training pro- 
gram proposal of the BLF&E does not in any way change 
existing agreements or bargaining rights of the BLF&E 
with respect to firemen even though the training of firemen 
eventuates in their promotion to and receiving a seniority 
date as engineer. 


Although the carriers argue that the BLF&E cannot 
enter into an agreement with the carriers which would 
result in a seniority date for engineers, the carriers would 
overlook the fact that under the LL & N ‘‘apprentice en- 
gineer agreement’? the ‘‘apprentice’’ is given a seniority 
date as fireman at the same time he is given a seniority 
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date as engineer. Moreover, the seniority date as engineer 
would only be ‘‘in accordance with current schedule rules.”’ 


(n) Regarding paragraphs 26-27 of the Wolfe affidavit, 
apprentices training to become engineers are really work- 
ing as firemen as I have pointed out above and are therefore 
within the craft or class of locomotive firemen. 


In paragraph 28, Mr. Wolfe admits that hirees under the 
BLF&E training program ‘‘would be qualified and used as 


firemen while undergoing . . . training... .”” 


(o) The conclusions stated in paragraph 29 of the Wolfe 
affidavit are without basis in fact. 


(p) As to the qualification and training of firemen, the 
record is clear that the carriers do not have absolute mana- 
gerial discretion with respect thereto. Mr. Wolfe’s argu- 
ment to the contrary in paragraph 30 is belied by his ad- 
mission that the L & N could not promote firemen to 
engineers when it desired to do so because of the existing 
agreement between the BLF&E and the L & N requiring 
firemen to have at least three years road experience before 
being promoted to engineer. See paragraph 22(a) of the 
Wolfe affidavit. The carriers’ claim that they have sole 
managerial discretion as to the hiring of firemen ignores 
the fact that in 1959 the carriers served a $6 notice which 
requested the managerial diseretion the carriers now say 
they always had. Finally, as above stated. the carriers at 
no time asserted managerial diseretion with respect to the 
1960 training program as to which program the PRC 
recommended future collective bargaining by the carriers 
and the BLF&E. 


(q) Paragraph 34 of the Wolfe affidavit also establishes 
that ‘hired engineers’? means engineers who have qualified 
as such after being promoted from fireman to engineer on 
other railroads. 


(r) Mr. Wolfe’s explanation (paragraph 36 of his af- 
fidavit) of the L & N apprentice training program is not in 
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accordance with my understanding. These ‘‘apprentices”’ 
are not *thired as engineers."” They are hired as ‘‘ap- 
prentices"* (which as I have shown above really means 
they perform work as firemen). After they have been 
“*qualited’* by the carrier as engineer and received a 
seniority date as engineer and as a fireman, they are put 
into the craft of firemen and work as such. Then, as the 
need for engineers arises these so-called apprentices who 
are working as firemen are promoted to and used as en- 
gineers. They are not ‘thired’’ engineers. They are fire- 
men who are promoted to engineer. 


(s) Whatever discretion the carriers may have with 
respect to the qualification and training of firemen to be- 
come engineers, the fact is the BLF&E has bargained and 
made agreements with the carriers with respect to the 
training and qualifications of firemen to become engineers. 
Mr. Wolfe's conclusion (paragraph 38(7)) that a person 
may begin engine service employment as an ‘‘apprentice 


engineer,’ rather than as a fireman is erroneous because an 
‘‘apprentice engineer”’ is nothing but a fireman, at least as 
demonstrated on the L & N Railroad. Also erroneous is 
Mr. Wolfe’s conclusion that ‘‘in some instances, when an 
additional engineer is needed, one may be hired, including 
the hiring of an apprentice who has qualified to become 
an engineer (as has occurred on the Louisville and Nash- 
ville), rather than taken from the firemen’s roster.?? As 
stated in this affidavit as well as in the Wolfe and Coughlin 
affidavits, a hired engineer means an engineer who has 
been promoted and qualified as an engineer on one rail- 
road and then is hired by another railroad. Moreover, 
there is no carrier agreement authorizing carriers to hire as 
engineers, apprentice engineers. Finally, the L & N Rail- 
road does not hire as engineers apprentices who have 
qualified to become engineers. See paragraph 21(r) above. 


(t) With respect to paragraph 38(13) of the Wolfe 
affidavit, most railroads do have the ‘forced promotion’? 
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rule. Among the six defendant railroads, the only one 
that does not have such a rule is the St. Louis Southwestern 
Railroad. 


22. Further answering Mr. Coughlin’s affidavit: 


(a) In paragraphs 7 through 15 of his affidavit, Mr. 
Coughlin: (1) purports to describe the duties and functions 
of the firemen-helper; (2) concludes that these duties have 
evaporated by changes in the carriers’ operating rules and 
by dieselization; and (3) purports to agree with the con- 
clusions of the Presidential Railroad Commission and Ar- 
bitration Board 282 as to the essentiality of the fireman- 
helper. The question of the essentiality of the fireman- 
helper is not before this Court. The BLE has raised it 
as a smoke screen in a futile attempt to blot out the fact 
that the duties and functions of firemen include training 
and qualifying to become engineers. This training or ap- 
prentice function of the fireman has been established as 
part of his craft in the railroad industry for more than 
50 ye: a result not only of the collective bargaining 
with the BLF&E but also by custom, practice and tradition. 
This fact is established by Mr. Coughlin’s former superior, 
Grand Chief R. E. Davidson. See paragraph 6 of this 
affidavit and Exhibit 1 hereto. 


(b) Contrary to Mr. Coughlin’s assertion (paragraph 7) 
the duties of the locomotive firemen are defined and de- 
scribed not only by carrier operating rules but also by 
agreements, regulations, interpretations, and past practices. 
These were given recognition by the carriers in 1959 when 
they served the $6 notice which gave rise to the work rules 
controversy. The notice requested a rule that would *‘elim- 
inate all agreements, rules, regulations, interpretations and 
practices, however established * * * which require the em- 
ployment or use of firemen (helpers) * * °.” 


(c) In seeking to embrace certain conclusions of the 
PRC and Arbitration Board 282, Mr. Coughlin would, for 
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purposes of this litigation, not only impeach the testimony 
of his former Grand Chief Engineer, set forth in paragraph 
6 above. but also ignore the vigorous dissent to the PRC 
report filed by the BLE Commissioner, Mr. A. F. Zimmer- 
man. See Mr. Zimmerman’s letter of February 21, 1962 
addressed to the Chairman of the PRC (PRC Report, p. 
271) and his separate dissent. He concurred in the dis- 
senting report filed by the BLF&E (PRC Report pp. 189- 
235). 

(a) Although Mr. Coughlin professes that the BLE’s 
arguments and conclusions before the PRC and Arbitration 
Board 282 were in error, the fact is that in September 1965, 
long after the report and award were rendered, Mr. Cough- 
lin advised the United States Senate that firemen were 
still necessary: ‘‘Now we know, or at least we honestly 
feel, that the fireman definitely has a duty to perform in 
that engine cab. He has the duties that have been enum- 
erated numerous times. And I think your Presidential 
Study Commission perhaps has a greater volume of need 
for the firemen than anything else that could have been 
produced at this hearing.’ Hearings, supra, p. 487. And 
at page 490 of the Hearings, the following colloquy occurred 
between Senator Cannon and Mr. Coughlin: 

‘‘Senator Cannon. I might say that the committee 
has received a number of letters and petitions from 
locomotive engineers, some of whom indicated that 
they are members of your organization. Many of 
these have stated that firemen are necessary on all 
locomotives for safe and efficient operation. This was 
the view of a very substantial number of these com- 
munications that the committee has received. 

“Mfr. Coughlin. Well, you want to remember, Sen- 
ator, that we too have many letters of that nature. 
What we were primarily interested in, though, was the 
authenticated case— 

“Senator Cannon. I understand. 

“Mr. Coughlin (continuing). Where their state- 
ments could be proven. Again I want to make one 
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point clear. We are not questioning the statement of 
any member that did write in that a fireman was neces- 
sary, because we think he’s necessary also.”’ 


(e) Although a few of the nation’s railroads have uni- 
laterally changed the operating rules to indicate that the 
fireman is relieved from performing certain duties, the 
fact is that on the few railroads which have done so, all 
of them continue to hold the firemen responsible for the 
performance of the duties as outlined in the prior rules 
and practices. Mr. Coughlin’s argument to the contrary 
(paragraphs 7, §, and 15, Coughlin affidavit) is not novel. 
The carriers have made it many times. For example, in 
1964 in proceeding before Emergency Board 164, the car- 
riers urged that firemen were not entitled to pay increases 
because their duties had evaporated or been removed by 
changes in operating rules. In rejecting this argument 
the Board said (p. $): 


«* * * as long as the firemen remain in locomotive 
cabs, they will continue to share responsibility for the 
safe operation of those locomotives. They are not 
merely passengers. On the contrary, firemen still are 
being disciplined for their own and the engineers” 
failures to make proper observations and to comply 
with other operating rules. They are doing the same 
work now as they did in 1960 and 1961 when they re- 
ceived general wage increases. Arbitration Board No. 
98° did not change the firemen’s duties, rather it gave 
the Carriers the right to do away with firemen’s jobs on 
a gradual basis.”” 


See also Exhibit 1 hereto, pp. 6276-6280. 


(f) At page 5 of his affidavit, Mr. Coughlin coneedes that 
the firemen have always received **on-the-job training or 
instruction to become fully qualified locomotive engineers.” 
Whether or not the training with respect to steam locomo- 
tives was “adequate” is totally irrelevant. Likewise, since 
diesclization the firemen have received training and in- 
struction to become qualified diesel locomotive engineers 
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and it was to make uniform and to improve the quality of 
training that the BLF&E served the 1965 $6 notiees with 
respect to the apprentice training program. 


(g) Mr. Coughlin’s conclusion (page 6) that the engineer 
can do all the work that has to be done in the cab of a 
diesel locomotive cannot be spared with the BLE’s con- 
stitutional provisions quoted in paragraph 16 above. 


(h) In paragraph 10, page 7, Mr. Coughlin quotes from 
Arbitration Board 140 but fails to note that the Board 
also stated: ‘tA job which consists of work customarily 
performed by firemen is a fireman’s job.’’ The record 
shows that part of the customary work of the fireman is to 
learn to become qualified for and promoted to the job of 
engineer and in the course thereof, to provide relief for the 
engineer. See also Appendix 15, paragraph 3 to the Cough- 
lin affidavit which concedes that the past practice is to train 
and qualify firemen as engineers. This past practice was 
not changed by Award 282. 


(1) Mr. Coughlin implies (pp. 8-9) that it is not the 
universal practice for firemen to operate locomotives and 
receive on-the-job training as engineers. This conclusion 
is erroneous. See paragraphs 14 and 15 above. 


(j) Mr. Coughlin’s conclusion (paragraph 17) that there 
is a present shortage of locomotive engineers on most rail- 
roads is erroneous. See paragraphs 19, 21(j)(k), above, 
and Exhibit 2. His conclusion is also at odds with the car- 
riers. For example, the statement of the BLE official with 
respect to the Illinois Central Railroad (Coughlin affidavit, 
page 14; appendix 6, page 2), ‘‘the supply of firemen is in- 
sufficient to meet even the present need for supplying loco- 
motive engineers’? is directly contradicted by Mr. Wolfe’s 
affidavit (paragraph 19) that ‘‘The Illinois Central is con- 
fident that it will continue to be able to fill its engineers’ 
rosters from the ranks of the firemen for at least two or 
three more years.”’ 
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(k) The conclusions at page 16 of the Coughlin affidavit 
are completely erroneous. First, if there were a shortage 
of locomotive engineers, it has not come about by the 
“‘technical changes recognized by Award 282.’’ Some rail- 
roads deliberately reduced the number of engineers on their 
seniority rosters subsequent to the promulgation of Award 
282 by purchasing early retirement of engineers. See 
Coughlin affidavit, appendix 6. page 2, with respect to the 
Illinois Central Railroad; and with respect to the L & N 
Railroad’s similar but more expansive program, see para- 
graph 21(k) above. The second sentence on page 16 of the 
Coughlin affidavit admits that the usual method of obtain- 
ing locomotive engineers is by the training and promotion of 
firemen. This method was not and could not be eliminated 
as a ‘‘natural consequence”’ of Award 282 since that award, 
by its own terms, expired two years after it went into effect. 
namely, March 31, 1966. Moreover, the award expressly 
contemplated that engineers of the future would continue to 
come from the ranks of firemen. See paragraph 35 of my 
affidavit. With respect to the third sentence on page 16 
of the Coughlin affidavit, it has not been the BLF&E prac- 
tice to restrict firemen from leaving that craft. The very 
allegation of such practice only supports the BLF&E’s 
position that engineers rise to that position from the ranks 
of firemen and undermines the BLE’s contention that the 
BLF&E has no voice in determining who shall be promoted 
to engineer. 


(1) Paragraph 18 of the Coughlin affidavit admits by 
implication that prior to the L & N ‘‘apprentive locomotive 
engineer’’ program made in April, 1966, no other railroad 
had ever recognized a source of engineers other than mem- 
bers of the craft of locomotive firemen. As I have pointed 
out in paragraph 21(a) of this affidavit, the so-called ap- 
prentices on the L & N Railroad are firemen. 


(m) The conclusion contained in the third sentence of 
paragraph 20 of the Coughlin affidavit is erroneous. Fire- 
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men are promoted to locomotive engineer due to the pro- 
Visions contained in the BLF&E's arrangements. The 
requirement for examination for promotion to engineer is 
negotiated for and contained in the BLF&E agreements, not 
the BLE agreements. 


(n) With respect to the last sentence of the second para- 
graph 20 of the Coughlin affidavit, it is not true that the 
BLFS&E stated in its brief in the case there referred to that 
the L & N **may employ persons from the public to become 
engineers."" The above quotation does not appear in the 
brief and is a gross distortion of the brief. The brief makes 
clear that ‘thired engineers** means engineers who have 
risen from the ranks of firemen and qualified as engineers 
and (1) were working on some other railroad or (2) had 
been removed from service as firemen as a result of Ar- 
bitration Award 282. The second category of men neces- 
sarily have to be hired ‘‘from the public’? but they are 
already qualified enginemen. The brief does not say that 


the L & N can hire unqualified persons from the public and 
then qualify then as engineers. What the brief says is that 
the carrier can and should hire from ‘‘the public’? qualified 
firemen whose employment was terminated under Award 

82. That the ‘‘public’’ was so limited is made clear at 
page 13 of the brief: 


‘*The point of this situation is that a very substan- 
tial percentage of the 18,000 firemen that were dis- 
charged and lost their employment and seniority rights 
as engineers at the same time that their employment 
as firemen was terminated represents a valuable pool 
of trained and experienced locomotive engineers whose 
skills neither the railroads, nor the country, can afford 
to lose. Such men are the kind of engineers referred 
to as ‘hired engineers’ in Section 9 of Article 26. They 
are available for employment in substantial numbers 
throughout the United States, and the Firemen’s Broth- 
erhood is anxious to see them return to the railroads 
to the work for which they have been trained, that of 
locomotive engineers and firemen, and to which each 
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man has already devoted several years of his work- 
life’? (Emphasis added.) 


Incidentally, if any carrier should encounter a shortage of 
engineers it might look to rehiring former qualified firemen. 
Some railroads, as the BLE concedes, have done this. See 
Appendix 9, p. 3 to Coughlin affidavit. Other railroads have 
refused to do so to spite firemen who received severance 
allowances under Award 282. 


(o) With respect to paragraph 21 of the Coughlin af- 
fidavit, the fact is that ‘‘hired engineers” relates to the 
hiring by one railroad of experienced engineers from other 
railroads. Indeed, Mr. Conghlin’s contrary conclusion is 
contradicted by one of his own supporting affidavits. See 
appendix 15, to the Coughlin affidavit, paragraph 4 where 
the BLE General Chairman on the Santa Fe Railroad 
states that ‘‘hired engineers are trained engineers off of 
other railroads.”? Also erroneous is Mr. Coughlin’s next 
argument that the term ‘‘hired engineer” is not ‘‘limited 
to trained locomotive engineers off of another railroad.’ 
One of the joint rulings issued pursuant to the Chicago 
Joint Agreements provides: 


January 15, 1919. 


“Mr. C. L. Richardson, 

General Chairman, B.L.E.. 
Mr. B. L. Lafoon, 

General Chairman, B.L.F.&E., 
Virginian Railway. 


Dear Sirs and Brothers: 


. 
“Question Number 1: 


“Under Article 10. paragraph (h), Chicago Joint 
Agreement, would it be permissible to promote a fire- 
man to the position of engineer who could qualify but 
who had not had three full years’ experience as fireman 
on that seniority district, if there was need for en- 
gincers and no engineers available to be hired? 
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Ruling: Paragraph (h), Article 10, reads as follows: 


--On a seniority district where firemen are required 
to fire less than three years, all engineers will be hired. 


“We know of no way to make this language any 
plainer than it reads, and firemen with less than three 
years” experience as firemen would not be qualified and 
promoted. Regarding that part of your question as 
to no engineers being available to be hired, this is 
purely theoretical, because there will be no trouble in 
furnishing engineers to be hired. 

**Question Number 2: 

“Under condition as cited in Question Number 1, 
would it be permissible to examine and qualify a fire- 
man who had never been promoted, and hire him as 
an engineer? 

‘Ruling: No, it would not be permissible. That is 
simply sharp practice, and trying to defeat paragraph 
(h). Article 10, of the Chicago Joint Agreement. 


o s * 
Yours fraternally, 


W. S. Stoxe, 
Grand Chief Engineer, 
Brotherhood of Locomo- 
tive Engineers 

Timoruy SHEA, 
Acting President, 
Brotherhood of Locomo- 
tive Firemen and 
Enginemen.”’ 


(p) The promotion rules were not forced on the rail- 
roads. See paragraph 21(e) of this affidavit. As to the 
nature of the training, qualification and promotional ex- 
aminations of firemen see paragraphs 44 through 46 of 
my prior affidavit. 


(q) Paragraph 23 of the Coughlin affidavit refers to Sec- 
tion (9) of Article 26 of the L & N agreement which is 
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identical to Article 10(h) of the Chicago Joint Agreement. 
I have set forth elsewhere in this affidavit the purpose of 
Article 10(h) of the Chicago Joint Agreement. See para- 
graph 21(f). It is undisputed, however, that the BLF&E 
agreement on the L & N Railroad and on most railroads in 
the United States provides the minimum experience re- 
quired of firemen before they can be promoted to engineer. 
This is usually three years. The validity and force of such 
contract provisions are set forth in paragraph 22(a) of the 
Wolfe affidavit and my response thereto in paragraph 21(k) 
of this affidavit. 


(r) The Coughlin affidavit (paragraph 25) fully supports 
my prior affidavit (paragraph 8) with respect to the pur- 
pose, nature and existence of ebb and flow between the 
crafts of firemen and engineers. The tenor of paragraph 
25 of his affidavit (and supporting appendices 6-15 and 18) 
is that there had been a slow-down in the ebb and flow due 
to the removal of firemen since the effective date of award 


of Arbitration Board 282. Whether or not there has been 
a slow-down in the ebb and flow, the unchallenged fact 
remains and it is most significant that ebb and flow still 
does exist. In fact, the ebb and flow is still quite substantial. 
To illustrate, on or about February, 1967, on the Mlinois 
Central Railroad, there was approximately 1,099 locomotive 
engineers working as engineers and approximately 321 
demoted engineers working as firemen-helpers. In Feb- 
ruary, 1967, on the Southern Pacific Railroad (T & L Lines) 
there were approximately 469 locomotive engineers working 
as such, and approximately 292 demoted engineers working 
as firemen. See also Exhibit 2. It is not possible to ascer- 
tain the correctness of the figures cited in appendix 18 to 
Mr. Coughlin’s affidavit since it does not appear how the 
yearly totals were arrived at. It is my belief, however, 
that these figures do not reveal the full extent of ebb and 
flow. For example, on the Atchison, Topeka and Santa Fe 
Railroad (proper) as of January 31, 1967, the carrier em- 
ployed a total of 1,920 engineers, Of this number, 1,224 
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were working as engineers and 696 were demoted and 
working as firemen. Thus, more than 33% of the total 
number of engineers were working in the firemen’s craft 
(appendix 18 to the Coughlin affidavit states it was only 
25%): and more than 509% of the total number of engineers 
working as such were working as firemen. Of course, 
whether the percentage of ebb and flow is 33%, 50%, or 
25%. ebb and flow does exist. In paragraph 25, p. 21, Mr. 
Coughlin says that ebb and flow on the Seaboard Air Line 
Railroad is ‘‘non-existent."” But appendix 18 of the Cough- 
lin affidavit states that on that railroad 29.2% of engine- 
men were involved in ebb and flow in 1966. 


Finally, with respect to ebb and flow, see the statement 
of Grand Chief, R. E. Davidson, Exhibit 1 to this affidavit 
at pp. 6258-59. 

(s) I have already shown that many of Mr. Coughlin’s 


conclusions in paragraphs 30-32 of his affidavit are er- 
roncous. See paragraph 21(1), above. With respect to 


paragraph 32, whether the time span suggested in the 
BLF&E £6 notice is ‘‘excessive”’ has no bearing on the 
validity of that notice. Time factors can be worked out 
at the bargaining table. 


/s/ H. EB. Grusert 


[Filed June 26, 1967 
Affidavit of Walter C. Moore. Jr. 


Walter C. Moore, Jr., being first duly sworn according 
to law, upon his oath deposes and says: 


1. Lam Assistant Director of Personnel of the Louisville 
and Nashville Railroad Company. In_ this capacity, 1 
handle the carrier’s labor relations with the various or- 
ganizations representing the carrier’s employees, [am 
very familiar with the operation of the apprentice engin- 
eer’s training program on the L&N. 
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2. I have read the affidavits heretofore filed in this 
proceeding by James E. Wolfe and H. E. Gilbert. Mr. 
Wolfe’s description of the L&N’s program for training 
apprentice locomotive engineers, in paragraph 22(b) of 
his affidavit, is accurate. (Since Mr. Wolfe made his afii- 
davit, additional men have completed the program and 
have been hired as engineers.) Mr. Gilbert’s description, 
in the main, is not accurate. I am making this affidavit 
in order to correct some of the inaccuracies in Mr. Gilbert’s 
reply affidavit concerning this program. 


3. One of Mr. Gilbert’s major misstatements, in para- 
graph 21(a) of his reply affidavit, is that apprentice loco- 
motive engineers in the L&N program perform the duties 
of locomotive firemen. This is not correct. At no time 
has an apprentice been assigned to a fireman’s job or 
been required or permitted to perform the duties of a 
fireman. The apprentice’s only duty is to receive instruc- 
tions in all phases of being a locomotive engineer and to 


learn how to be a qualified locomotive engineer. 


4. The L&N’s program is a systematic and carefully 
designed course of instruction, differing substantially from 
the occasional experience received by locomotive firemen 
who wish to become engineers. During an apprentice’s 
initial period of training, he receives instruction from a 
traveling engineer in his seniority district which is designed 
to familiarize him with the operation of diesel locomotives 
and to give him a first opportunity to handle the controls 
of such locomotives. He is taken out on a locomotive by 
a qualified engineer-instructor who has been especially se- 
lected by the carrier on the basis of experience, knowledge. 
and teaching ability. For a week to ten days he observes 
the engineer-instructor operate the locomotive and is him- 
self allowed to handle the controls under the engineer- 
instructor’s supervision. Following this initial period of 
instruction, the apprentice, along with others, is brought 
to the carrier’s home office in Louisville, Kentucky, for a 


320 


period of intensive classroom and field instruction under 
the supervision of the carrier’s diesel instructor. There- 
after, he returns to his seniority district for further training 
by the traveling engineer and his engineer-instructor. Dur- 
ing all this period, the apprentice is learning the basic 
principles underlying the operation of diesel locomotives. 
He studies locomotive electrical circuits, including the 
fuel pump circuit, starting circuits, speed circuits, and the 
reverser circuit, and he learns to trace these circuits in 
actual locomotives. He learns about the theory and op- 
eration of air brakes. At the same time he is learning 
about railroad signals and the rules of the road. On 
actual runs with his engineer-instructor he learns the physi- 
cal characteristics of the road in his seniority district. 
(Apprentices selected from among the carrier’s existing 
employees in the operating crafts, as all apprentices have 
been to date, already are familiar with the physical char- 
acteristics of the road and with many of the operating rules. 
They are tested in these subjects and any deficiencies in 


their knowledge are corrected.) Following this intensive 
period of instruction—lasting more or less than two months, 
depending on the individual—the apprentice is examined 
both orally and in writing upon the subjects which he has 
studied and, if found acceptable by the carrier to assume 
the duties of a locomotive engineer, he is hired as an 
engineer. 


5. It is true, as I said in the portion of my deposition 
which Mr. Gilbert quotes in paragraph 21(k) of his reply 
affidavit, that the training of apprentice locomotive en- 
gineers is identical ‘‘in principle’? to that which firemen 
receive in preparation for becoming engineers. That is 
to say, the knowledge required of a man to become qualified 
as an engineer is the same whether he picks it up in the 
course of performing fireman’s duties or whether he learns 
it systematically in a more formalized training setting. 
However, the methods employed in the training program 
and the status of the apprentice trainees are entirely dif- 
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ferent from those pertaining to firemen. It has never been 
part of a fireman’s duties to participate in such a program. 


6. There is some confusion in Mr. Gilbert’s reply affidavit 
about the employment status of these apprentices. See, 
for example, paragraph 21(r). An applicant who is ac- 
cepted for the program is initially hired as an apprentice 
locomotive engineer, not as a fireman or engineer. After 
he has completed the program and has been found ac- 
ceptable by the carrier to assume the duties of a locomotive 
engineer, he is hired as an engineer pursuant to Article 
26, Section 9, of the collective bargaining agreement be- 
tween the carrier and the BLE (Wolfe Affidavit, Exhibit 
L). Thereupon, his status as an apprentice locomotive 
engineer comes to an end. When he is hired as an engineer. 
the apprentice also receives seniority as a locomotive fire- 
man, by virtue of Article 26, Section 12(b), of the collective 
bargaining agreement between the carrier and the BLF&E 
(Wolfe Affidavit, Exhibit M). The latter provision, which 
derives from Article 10(k) of the Chicago Joint Agree- 
ment, as imposed upon the carrier during government con- 
trol of the railroads, also appears in the current agreement 
between the carrier and the BLE. In some cases, when op- 
portunities for engineer’s service have not been available 
immediately, apprentices who have finished the training 
program have been hired as firemen. These men have 
been placed on the engineers” roster as soon as engineers’ 
service has become available. Some apprentices who have 
been hired as engineers and have simultaneously received 
seniority as firemen have subsequently performed service 
as firemen when engineers’ positions were not available. In 
cither case, the carrier’s practice has been in accordance 
with the provisions of existing agreements. On some 
seniority districts, however, engineers hired from the ap- 
prentice program have had no oceasion to perform fireman’s 
service, though they hold seniority as firemen. 


/s/ Wauter C. Moore, JR. 
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ow. 


[Filed November 3, 1967] 
Affidavit of C. M. Illg 


C. M. Inte, being first duly sworn according to law, de- 
poses and says: 


I am Assistant to Vice President-Labor Relations of 
the Great Northern Railway Company, a defendant in the 
above-entitled action. JI make this affidavit upon personal 
knowledge gained in the course of performing my official 
duties. 

On September 13, 1967, the Great Northern Railway Co. 
entered into an agreement with the Brotherhood of Loco- 
motive Engineers regarding apprentice locomotive engin- 
eers. A copy of the said agreement is annexed hereto 
as an Exhibit. Preparations for establishing a training 
program have been undertaken, but as yet such a program 
has not yet been established and no apprentices have been 
hired. 

/s/ CuxvE M. Inte 


Exhibit 


AGREEMENT 
Between 
Tue Great NorrHern Rat-way Company 
(The ‘‘Carrier’’) 
And Its Employees Represented By 
Tur BrornerHoop or Locomotive ENGINEERS 
(The ‘‘Organization’’) 


Wueeras, the Carrier may elect to establish and main- 
tain a program for the training and qualifying of locomo- 
tive engineers and Wuereas, the Organization desires to 
cooperate in the furtherance of this program at such 
times as it may be in effect, Now, Turrerone, Ir Is Acrerp: 
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AnticLe I. APPRENTICE LOCOMOTIVE ENGINEERS 


1. An apprentice locomotive engineer shall be any per- 
son who may be selected by the Carrier to enter a program 
of training for the purpose of meeting the Carrier’s quali- 
fications for employment as locomotive engineer. 


2. The training program shall consist of classroom in- 
struction and work experience, as determined by the Car- 
rier. Classrooms, necessary books and materials, and in- 
structors shall be furnished by the Carrier. 


3. The training program and any substantial changes 
therein shall be reviewed from time to time as may be 
necessary between the Organization and the Carrier. How- 
ever, the Carrier shall make the final determination of 
the content and length of the training program, the con- 
tinuation of individual apprentices in the program and 
the conditions of successful completion of the program. 


4. Apprentices shall be paid $600.00 per calendar month 
while actively participating in the training program and 
payments for a part of a calendar month shall be pro-rated. 
This payment shall comprehend all services performed and 
time consumed by the apprentice. 


5. An apprentice accompanying a locomotive engineer 
on a road service tour of duty shall receive whatever lodg- 
ing accommodations or allowance and whatever meal al- 
lowance to which such locomotive engineer is entitled. 


6. An apprentice will be reimbursed for actual, reason- 
able and necessary travel, lodging and meal expenses in- 
curred while engaged in orientation and classroom sessions 
or while headquartered at points beyond feasible commuting 
distances from his home. 


Articur II, ENGINEER INSTRUCTIONS 


From time to time as may be necessary the Carrier shall 
designate individual locomotive engineers to act as en- 


32+ 


gineer-instructors. While performing their customary serv- 
ice, these engineer-instructors will have a trainee assigned 
to them for one or more tours of duty. The engineer-in- 
structor is to act as a field instructor, indoctrinating the 
trainee in the functions and responsibilities of engineers 
under actual working conditions. 


(a) The engineer-instructor will permit the trainee to 
operate the engine and perform other functions 
of an engineer, while under the direct supervision 
of the engineer-instructor. 


While the engineer-instructor cannot be relieved 
from his responsibility for the safe operation of 
his train and engine, he will not be held responsi- 
ble for broken knuckles, damaged drawbars or 
rough handling when the engine is operated by an 
apprentice. 


Engineer-instructors will be required to complete 
progress reports on trainees assigned to them, 
as may be directed. Incompetence, lack of judg- 
ment, or other detrimental traits or attitudes will 
be reported. 


Aeticte II]. Jocrnerman LocoMorTIve ENGINEERS 


1. Tpon successful completion of the training program, 
an apprentice shall become a journeyman locomotive en- 
gineer and shall be awarded a certificate so stating. Within 
fifteen (15) days thereafter he shall be hired by the Car- 
rier as a locomotive engineer and shall acquire seniority 
dates in engine service in accordance with Section 2 of 
this Article IIT and in accordance with all applicable rules 
and agreements not inconsistent with said Section 2 of this 
Article TTT. 


2. Depending upon the engineers’ seniority division upon 
which the graduate underwent all or the greater part of 
his on-the-job training he will receive an engineer’s senior- 
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ity date of service on the engineers’ seniority divisions pre- 
scribed by the following table: 


Engincers’ Seniority Division Graduate to Receive Engineers 
Upon Which Graduate Trained: Seniority Date on: 
a. First Seniority Division a. First, Second and Third 
Seniority Divisions 
. Second Seniority Division . First, Second and Third 
Seniority Divisions 
. Third Seniority Division :. First, Second and Third 
Seniority Divisions 
. Fourth Seniority Division . Fourth, Fifth and Sixth 
Seniority Divisions 
. Fifth Seniority Division . Fourth, Fifth and Sixth 
Seniority Divisions 
Sixth Seniority Division . Fourth, Fifth and Sixth 
Seniority Divisions 
. Seventh Seniority Division g. Seventh. Eighth and Ninth 
Seniority Divisions 
. Eighth Seniority Division . Seventh. Eighth and Ninth 
Seniority Divisions 
Ninth Seniority Division i. Seventh, Eighth and Ninth 
Seniority Divisions 
Tenth Seniority Division j. Tenth, Eleventh and Thirteenth 
Seniority Divisions 
. Eleventh Seniority Division k. Tenth, Eleventh and Thir- 
teenth Seniority Divisions 
Thirteenth Seniority Division 1. Tenth, Eleventh and Thir- 
teenth Seniority Divisions 
Article [V. Emercency SERVICE 


1. It is not anticipated that apprentice locomotive en- 
gincers will be required to be used in emergency service as 
engineers before graduation. Tn any event, however, such 
emergency service will be subject to the following con- 
ditions: 


a, Apprentice locomotive engincers will not be used prior 
to graduation in emergency service or otherwise if 
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a regular or extra or demoted engineer could have 
been used in accordance with section 2 below. 


. Apprentice locomotive engineers will not be used prior 
to graduation in emergency service or otherwise unless 
and until an engineer-instructor has certified in writing 
to the division superintendent that, in his judgment, 
the apprentice locomotive engineer is qualified to be 
used in emergency as an engineer in yard or road 
service or both, and such judgment has been approved 
by the Carrier. 


For each tour or shift of duty performed as an emer- 
gency engineer the apprentice locomotive engineer will 
receive the same rate of pay for that tour or shift of 
duty as would the incumbent engineer, and will lose 
one (1) day of the $600 calendar monthly salary re- 
ferred to in paragraph 4 of Article I of this agreement. 


2. In the event the engineers’ extra list becomes tem- 
porarily exhausted it is agreed the following sources of 
engineers will be exhausted in the order listed before a 
qualified apprentice locomotive engineer will be used in 
emergency service as an engineer: 


a. Oldest available demoted engineer 


b. Senior available engineer off on account of mileage 
regulation 


c. Senior available regularly assigned engineer on lay- 


over day 


ArticLeE V. TERMINATION 


This Agreement is effective September 13, 1967 and 
shal] remain in full force and effect until changed or can- 
celled in accordance with the provisions of the Railway 
Labor Act, as amended, Provinen that this Agreement shall 
be null, void and of no further force and effect if this 
Agreement or any of its provisions is determined judicially 
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or otherwise to be contrary to law or public policy or if 
it is determined judicially or otherwise that the Organiza- 
tion is not the representative of apprentice locomotive 
engineers. 
Signed at St. Paul, Minnesota, this 13th day of September, 
1967. 
For the Brotherhood of 
Locomotive Engineers : 
/3/ C.D. KEMPF 
General Chairman 
For the Great Northern 
Railway Company: 
/s/ T. C. De Betts 
Vice President-Labor 
Relations 


APPROVED: 


/s/ B.N. WHITMIRE 
Assistant Grand Chief Engineer 


[Filed April 26, 1968] 
Findings of Fact and Conclusions of Law 


On the basis of the pleadings and affidavits on file, the 
Court hereby makes the following Findings of Fact and 
Conclusions of Law. 


FINDINGS OF FACT 
1. Each of the defendants Louisville & Nashville Railroad 
Company, Southern Pacifie Company, Great Northern Rail- 
way Company, Hlinois Central Railroad Company, Atlantic 
Coast Line Railroad Company, and St. Louis Southwestern 
Railway Company is a “carrier” as defined in Section 1 
First of the Railway Labor Act (45 U.S.C. $151 First). 


2. The plaintitf Brotherhood of Locomotive Engineers 
(hereinafter called the ** BLE*’), and the defendant Broth- 
erhood of Locomotive Firemen and Enginemen (hereinafter 
called the **BLF&E’’) are unincorporated labor organiza- 
tions which represent certain employees of the carrier de- 
fendants and of various other carriers for purposes of the 
Railway Labor Act (45 U.S.C. $$ 151 et seq.). 


3. The defendant National Mediation Board (herein- 
after called the **NMB"’) is an agency of the federal gov- 
ernment which has certain duties, powers, and functions 
under the Railway Labor Act (45 U.S.C. $154). 


+. In the railroad industry, the representation of em- 
ployees by labor organizations is and for many years has 
been on the basis of crafts or classes of employees. 


5. There are and for many years have been two crafts or 
classes of engine service employees, that is, employees 
whose basic duties are confined to service in the cabs of 
locomotives: locomotive engineers and locomotive firemen. 


6. The BLE is and for many years has been the duly 
designated and authorized representative of the craft or 
class of locomotive engineers on each of the carrier de- 
fendants and on most of the other railroads in the United 
States. On each carrier where that is true, it is undisputed 
that under the Railway Labor Act the BLE is the exclusive 
representative of all of the carrier’s employees within the 
craft or class of locomotive engineers and is the only or- 
ganization authorized to serve upon the carrier under Sec- 
tion 6 of the Railway Labor Act (45 U.S.C. § 156) notices 
of proposals to change the rates of pay, rules, or working 
conditions applicable to the craft or class of locomotive 
engineers, to confer, negotiate, or bargain with the carrier 
about such proposals, and to enter into agreements with 
the carrier about the rates of pay, rules, and working con- 
ditions applicable to the craft or class of locomotive en- 


gineers. 
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7. The BLF&E is and for many years has been the duly 
designated and authorized representative of the craft or 
class of locomotive firemen on each of the carrier defend- 
ants and on most of the other railroads in the United States. 
On each carrier where that is true, it is undisputed that 
under the Railway Labor Act the BLF&E is the exclusive 
representative of all of the carrier’s employees within the 
craft or class of locomotive firemen and is the only organiza- 
tion authorized to serve upon the carrier under Section 6 of 
the Railway Labor Act (45 U.S.C. $156) notices of pro- 

posals to change the rates of pay, aon or working con- 
ditions applicable to the craft or class of locomotive fire- 
men, to confer, negotiate, or bargain with the carrier about 
such proposals, and to enter into agreements with the car- 
rier about the rates of pay, rules, and working conditions 
applicable to the craft or class of locomotive firemen. 


8. There is no existing separate craft or class of em- 
ployees, for purposes of the Railway Labor Act, designated 
or known as ‘‘engine service employees’” or ‘*locomotive 
enginemen.’’ The term ‘‘engine service employees” is com- 
monly understood in the railroad industry to refer to both 
locomotive engineers and locomotive firemen. 


9. Locomotive engineers generally are needed and used on 
all locomotives operated by a carrier. Prior to the ef- 
fectuation of the Award by Arbitration Board No. 282, 
agreements between the carriers and the BLFSE generally 
required that a locomotive fireman be used on each locomo- 
tive operated by a carrier. That Award, which was issued 
on November 26, 1963, pursuant to Publie Law 88-108 (77 
Stat. 132), generally authorized the carriers to eliminate 
up to ninety percent of locomotive fireman positions on 
locomotives in freight and yard service. 


10. For many years, the carriers’ needs for additional 
locomotive engineers had been met primarily, although not 
exclusively, by the promotion of qualified locomotive fire- 
men to the craft or class of locomotive engineers. When a 
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locomotive engineer is no longer needed as such, because of 
fluctuations in the carrier's business or other reasons, he 
may be demoted. according to his seniority, to the craft or 
class of locomotive firemen. The collective bargaining 
agreements between each carrier and the BLE and the col- 
lective bargaining agreements between that carrier and the 
BLFS&E contain substantially identical provisions concern- 
ing the promotion of qualified locomotive firemen to locomo- 
tive engineers and the demotion of unneeded locomotive 
engineers to locomotive firemen. Those provisions were 
adopted by the Director General of Railroads in 1919, when 
the railroads were being operated by the Federal Govern- 
ment, and have been retained, with some modifications, ever 
since. They do not specify the training required before a 
locomotive fireman may be qualified for promotion to loco- 
motive engineer or a locomotive engineer may be hired by 
a carrier. 


11. A locomotive fireman who has been promoted to the 
craft or class of locomotive engineers thereafter is repre- 
sented by the BLE (except on those few railroads on which 
the craft or class of locomotive engineers is represented by 
the BLF&E) for as long as he remains a member of that 
craft or class; he is no longer represented by the BLF&E; 
and the rates of pay, rules, and working conditions estab- 
lished by the carrier with the BLE, rather than the rates 
of pay, rules, and working conditions established by the 
carrier with the BLF&E, are applicable to such individual. 
When a locomotive engineer has been demoted to the craft 
or class of locomotive firemen, thereafter he is represented 
by the BLF&E (except on those few railroads on which 
locomotive firemen are represented by the BLE) for as 
long as he remains a member of that craft or class; he is 
no longer represented by the BLE; and the rates of pay, 
rules, and working conditions established by the carrier 
with the BLF&E, rather than the rates of pay, rules and 
working conditions established by the carrier with the BLE, 
are applicable to such individual. 
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12. Prior to the effectuation of the Award by Arbitration 
Board No. 282 (Finding of Fact 9, above), the needs of the 
carriers for additional locomotive engineers generally could 
be fully satisfied through the promotion of qualified locomo- 
tive firemen and the hiring of persons otherwise qualified 
to become locomotive engineers. There was no necessity 
for a program to train apprentices to become locomotive 
engineers, and none of the carriers had such a program. As 
the number of locomotive firemen employed by the car- 
riers, and thus the number of locomotive firemen qualified 
for promotion to locomotive engineers, has been reduced 
following effectuation of the Award by Arbitration Board 
No. 282, the defendant Louisville & Nashville Railroad 
Company has found it necessary to provide an additional 
source for obtaining locomotive engineers. Other carrier 
defendants and other railroads foresee a similar need within 
the near future. 


13. In order to meet its needs for locomotive engineers, 


the defendant Louisville & Nashville Railroad Company 
determined it to be necessary, in April 1966, to establish a 
program for the training of apprentices to become locomo- 
tive engineers. On April 28, 1966, that carrier and the BLE 
entered into an agreement establishing the rate of pay 
applicable to such apprentices. While the Louisville & 
Nashville continues to promote qualified and available lo- 
comotive firemen to positions as locomotive engineers, part 
of its need for additional locomotive engineers is now being 
met by hiring apprentices who have suecessfully completed 
the apprentice training program and qualified to become 
locomotive engineers. The BLE has been recognized by the 
Louisville & Nashville as the designated and authorized 
bargaining representative of the apprentices, and the 
BLFS&E has not applied to the NMB for an investigation 
to determine whether someone other than the BLE should 
be certified as the designated and authorized representative 
of such apprentices. 
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14. The defendant Great Northern Railway Compiny and 
the BLE entered into an agreement concerning the future 
training of apprentices to become locomotive engineers on 
September 15, 1967. Apart from the Louisville & Nash- 
ville and the Great Northern, none of the carrier defendants 
has yet established a program for training apprentices to 
become locomotive engineers. In some instances, the estab- 
lishment of such a program has been delayed by the dispute 
between the BLE and the BLF&E as to which organization 
is entitled to represent apprentices training to become lo- 
comotive engineers, but some of the carrier defendants and 
other railroads believe that the establishment of such an 
apprentice training program within the relatively near 
future will be essential in order to assure them of an ade- 
quate supply of qualified locomotive engineers. 


15. On or about March 25, 1965, the BLF&E served upon 
the defendant Louisville & Nashville Railroad Company a 
notice, purportedly pursuant to Section 6 of the Railway 
Labor Act (45 U.S.C. $156), which proposed the establish- 
ment of an apprentice training program. On or about 
April 28, 1965, the BLF&E served upon the defendant 
Southern Pacific Company a notice, purportedly pursuant to 
Section 6 of the Railway Labor Act, which proposed the 
establishment of an apprentice training program. On or 
about November 15, 1965, the BLF&E served upon each 
of the carrier defendants except the Louisville & Nashville 
Railroad Company and upon more than 100 other railroads 
throughout the United States a notice, purportedly pursuant 
to Section 6 of the Railway Labor Act; this notice con- 
sisted of three parts identified as ‘‘Notice No. 1,’’ ‘‘Notice 
No. 2,”? and ‘‘Notice No. 3’’; the part designated as ‘‘ Notice 
No. 3’? proposed the establishment of an apprentice train- 
ing program. ‘‘Notice No. 3’’ and the notices served upon 
the Louisiville & Nashville and the Southern Pacific, de- 
scribed above, are hereinafter called the ‘apprentice 
notices.”’ 
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16. In its apprentice notices, the BLF&E proposed to 
require the carriers to establish a program for the train- 
ing of apprentices who, upon successful completion of the 
program, would become qualified and reccive seniority as 
locomotive engineers, and those notices otherwise relate 
to the training of apprentices to become locomotive en- 
gineers. 


17. In correspondence with the carriers shortly after the 
BLF&E’s apprentice notices had been served, the BLE 
claimed that those notices encroached upon its jurisdiction 
as the representative of the craft or class of locomotive 
engineers and that the carriers could not lawfully bar- 
gain or agree with the BLF&E upon the apprentice train- 
ing program proposed in those notices. The BLE has since 
consistently maintained that position before the NMB and 
in this Court, as well as otherwise, and threatens to strike 
and engage in other self-help against any carrier that 
confers, negotiates, or otherwise agrees with the BLF&E 
upon the merits of its apprentice notices. 


18. In correspondence with the carriers and the NMB and 
before this Court, the BLF&E has claimed and it now 
claims that its apprentice notices come within its jurisdic- 
tion as the representative of the craft or class of locomo- 
tive firemen and that the carrier defendants and the other 
carriers served with the said notices are required by the 
Railway Labor Act to confer, negotiate, and otherwise 
bargain with the BLF&E about the merits of the pro- 
posals made therein. There is substantial likelihood that 
the BLF&E, if not restrained by the court, will engage in 
strikes or other self-help against the carriers with respect 
to this proposals if the procedures of the Railway Labor 
Act are exhausted without an agreement being reached be- 
tween the said carriers and the BLFE&FE. 


19. Sinee the BLF&E’s apprentice notices were served 
on the carriers, there has existed, and there now exists, a 
dispute between the BLFGE and the BLE as to whether 
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apprentices being trained to become locomotive engineers 
are a part of the craft or class of locomotive firemen. 


20. A strike by either the BLE or the BLF&E against any 
of the carrier defendants would cause grave and irreparable 
injury to the carrier and would disrupt essential transporta- 
tion services in interstate commerce. 


21. The carrier defendants and the other carriers served 
with the BLF&E’s apprentice notices have expressed their 
willingness to bargain with the duly designated and au- 
thorized representative of apprentices training to become 
locomotive engineers regarding any valid and bargainable 
proposal with respect to the rates of pay, rules, or working 
conditions applicable to such apprentices. The carriers 
have objected to the BLF&E’s apprentice notices, however, 
on the ground that those notices are invalid and non-bar- 
gainable under the Railway Labor Act because they are 
not within the jurisdiction of the BLF&E as the representa- 
tive of the craft or class of locomotive firemen. The car- 
riers have contended that they are not required to bargain 
or agree with the BLF&E with respect to the BLF&E’s 
apprentice notices unless and until it has been definitely 
determined that the BLF&E is the designated and au- 
thorized representative of apprentices training to become 
locomotive engineers. Consequently, the carriers have re- 
fused to bargain with the BLF&E upon the merits of the 
BLF&E’s apprentice notices. At various times, the 
BLF&E has applied to the NMB for its mediation services 
with respect to the apprentice notices served upon the 
carrier defendants and some of the other carriers, but no 
mediation upon the merits of the notices has occurred, The 
BLFG&E has requested the NMB to terminate its services 
with respect to such notices, but the NMB has not done 
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22. On or about June 6, 1966, the representative of the 
carrier defendants and the other carriers that had been 
served with the BLF& apprentice notices informed the 
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NMB of the dispute between the BLF&E and the BLE 
arising out of the BLF&E’s apprentice notices and re- 
quested mediatory services of the NMB in order that the 
carriers might ‘‘be properly and legally informed as to 
which of the two disputing organizations may legally bar- 
gain for and on behalf of apprentice locomotive engineers.”’ 
On or about June 21, 1966, the NMB dismissed this applica- 
tion on the ground that the question as posed “involved 
a question of representation’’ and that ‘ [s]uch issues are 
resolved under Section 2, Ninth, of the Railway Labor Act.”’ 
On or about June 29, 1966, counsel for the carriers requested 
a hearing for the purpose of securing clarification of the 
grounds for dismissal. This request was denied by the 
NMB on June 22, 1966. 

93. On or about June 25, 1966, the BLF&E filed a com- 
plaint against the defendant Louisville & Nashville Rail- 
road Company in the United States District Court for the 
Western District of Kentucky (Civil Action No. 5402). In 
that complaint, the BLF&E sought to restrain the Louis- 
ville & Nashville from effectuating and implementing the 
agreement of April 28, 1966, between the Louisville & 
Nashville and the BLE (Finding of Fact 13, above). On 
or about July 5, 1966, the court dismissed that action after 
concluding that the ‘‘action involves a controversy between 
BLF&E and BLE... as to which of those organizations 
is the exclusive bargaining representative for and in behalf 
of the apprentice locomotive engineers employed by the 
L&N and this Court has no jurisdiction to determine that 
controversy, the determination of which is exclusively with- 
in the jurisdiction of the National Mediation Board.** An 
appeal by the BLF&E is now pending in the United States 


Court of Appeals for the Sixth Cireuit (No. 17,588). 


24. On or about June 30, 1966, and July 5, 1966, the 
BLE informed the NMB of the BLF&E’s challenge to its 
right to represent apprentice locomotive engineers em- 
ployed by the Louisville & Nashville and requested the 
NMB’s services pursuant to Section 2 Ninth of the Rail- 
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way Labor Act. On July 22, 1966, the NMB disntissed this 
application on the ground that its authority under Sec- 
tion 2 Ninth does not extend to a ‘jurisdictional dispute 
as such,"* and that ‘‘the dispute, if any exists, is not a 
representation dispute; but may involve an issue as to 
the right of the employees of one craft or class to do 
the work that is alleged to be that commonly done by 
employees of another craft or class. Procedures other 
than those outlined in Section 2, Ninth, of the Railway 
Labor Act are available to settle such disputes.” 


25. On or about July 22, 1966, the NMB, acting upon the 
mediation cases involving the BLF&E’s apprentice notices 
served upon the defendants Louisville & Nashville Railroad 
Company and Southern Pacific Company, notified the 
BLF&E and the carriers’ representative that, because of 
the denial of the carriers’ request for a hearing with re- 
spect to the dismissal of the carriers’ application dated 
June 6, 1966 (Finding of Fact 22, above), the BLF&E 
and the carriers ‘‘should now enter into discussion con- 
cerning the Section 6 notices served by the BLF&E. .. .’’ 
Accordingly, the NMB announced that mediation confer- 
ences with respect to the apprentice notices served by the 
BLF&E upon those two carriers would be held on August 
4, 1966. 


26. On July 27, 1966, the BLE, stating its contention 
that the BLF&E’s apprentice notice as served on the 
defendant Southern Pacific Company infringed on the 
BLE’s right to represent apprentice locomotive engincers, 
applied for the NMB’s services under Section 2 Ninth of 
the Railway Labor Act to determine which organization 
does represent apprentice locomotive engineers on the 
Southern Pacific for purposes of the Railway Labor Act, 
in order that the BLE might know whether that carrier 
could properly and legally bargain with the BLF&E con- 
cerning the apprentice notice. On July 28, 1966, the BLE 
requested the NMB to reconsider its dismissal of the 
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BLE’s Section 2 Ninth application with respect to the 
right to represent apprentice locomotive engineers on 
the Louisville & Nashville (Finding of Fact 24, above), 
and to advise the BLE as to the nature of the ‘‘[pJro- 
cedures other than those outlined in Section 2 Ninth’’ which 
the NMB had stated, in dismissing that application, ‘‘are 
available’’ to settle the dispute between the BLE and the 
BLF&E (Finding of Fact 24, above). The NMB did not 
reply to either the July 27, 1966, request with respect to 
the situation on the Louisville & Nashville, except that 
the NMB notified the BLE, on or about August 1, 1966, 
that mediation conferences would be held as scheduled on 
August 4, 1966. 


27. On August 4, 1966, representatives of the NMB met 
separately with representatives of the BLF&E and 
representatives of the carriers, but the merits of the 
BLF&E’s apprentice notices were not discussed. No fur- 
ther mediation with respect to those notices has been 
scheduled. 


CONCLUSIONS OF LAW 


1. This action arises under the Railway Labor Act, 45 
U.S.S. $$ 151 et seq., and all parties are subject to that 
Act. The court has jurisdiction of the parties and the 
subject matter. 28 U.S.C. $$ 1331, 1337, 1361, 2201, 2202. 


2. This action involves an actual case or controversy 
which is justiciable by this court. Railway Clerks v. Em- 
ployees Ass'n., 380 U.S. 650 (1965): Brotherhood of R.R. 
Trainmen v. Akron & B.B. R.R.. 55 CCH Lab. Cas. § 11.912 
(D.C. Cir., May 12, 1967), petitions for cert. pending: Pan 
American World Airways, Inc. v. Int'l Bhd. of Teamsters, 
—— F. Supp. ——. 56 CCH Lab. Cas. $12,270, at 20,205 
(S.D.N.Y. Nov. 9, 1967). 


3. Under the Railway Labor Act, the duly designated and 
authorized representative of a craft or class of employees of 
a carrier is the exclusive representative of that craft or 
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class for purposes of bargaining or agreeing with the 
carrier about the rates of pay, rules, and working condi- 
tions applicable to that craft or class. Only the duly 
designated and authorized representative of a craft or 
class of employees of a carrier may serve the carrier with 
a notice, pursuant to Section 6 of the Act, of proposed 
changes in agreements affecting rates of pay, rules, or 
working conditions applicable to such craft or class of 
employees. If an organization serves a carrier with a 
Section 6 notice concerning the rates of pay, rules, or 
working conditions of employees who are not within the 
craft or class represented by the organization, that notice 
is invalid, and the carrier is not required to confer, partici- 
pate in mediation, or otherwise bargain with the organiza- 
tion concerning that notice or the proposals made therein. 
The apprentice notices served by the BLF&E upon the 
carrier defendants and many other carriers are valid and 
bargainable under the Railway Labor Act, therefore, only 
if the BLF&E is the duly designated and authorized repre- 


sentative on such carriers of apprentices training to be- 
come locomotive engineers. 45 U.S.C. §§152 Second 
through Tenth, 156; Virginian Ry. v. Federation, 300 U.S. 
515, 548-549 (1937); Southern Pacific Co. v. Switchmen’s 
Union, 356 F.2d 332 (9th Cir. 1965); Order of Railway 
Cond. & Brake. v. Switchmen’s Union, 269 F.2d 726 (5th Cir. 
1959). 


4. There is a bona fide dispute between the BLE and 
the BLF&E as to whether apprentices training to become 
locomotive engineers are within the jurisdiction of the 
BLF&E as the designated and authorized representative 
of the craft or class of locomotive firemen on the defendant 
carriers and many other carriers or within the jurisdiction 
of the BLE as the designated and authorized representative 
of the craft or class of locomotive engineers on such car- 
riers. The carriers are not required under the Railway 
Labor Act to confer, participate in mediation, or other- 
wise bargain with the BLF&E over its apprentice notices 
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unless and until it has been determined, in the manner 
provided by the Railway Labor Act, that the BLF&E is 
the duly designated and authorized representative on such 
carriers of apprentices training to become locomotive en- 
gineers. Until such time as it has been so determined and 
the procedures of the Railway Labor Act otherwise have 
been exhausted with respect to such notices, the BLF&E 
may not strike or otherwise engage in self-help against 
the carriers with respect to such notices or the proposals 
made therein. 45 U.S.C. $$ 155-160; Southern Pacific Co. 
v. Switchmen’s Union, 356 F.2d 332 (9th Cir. 1965); Ruby 
v. American Airlines, Inc., 323 F.2d 248, 255 (2d Cir. 1963) ; 
Flight Engineers’ Inter. Ass’n. v. Eastern Air Lines, Inc., 
311 F.2d 745 (2d Cir. 1963) ; Pan American World Airways 
v. Int’l Bhd. of Teamsters, F. Supp. ——. 56 CCH 
Lab. Cas. $12,270 at 20,206 (S.D.N.Y. Nov. 9, 1967): see 
NLRB v. Downtown Bakery Corp., 330 F.2d 921, 928 
(6th Cir. 1965); Garment Workers v. NLRB. 280 F.2d 


616, 621-622 (D.C. Cir. 1960), aff’d 366 U.S. 731 (1961): 
NLRB v. Hannaford Bros. Co., 261 F.2d 638, 640 (1st 
Cir. 1958). 


5. The dispute between the BLE and the BLF&E re- 
ferred to in paragraph 4 above is a dispute among em- 
ployees as to who are the representatives of such employees, 
within the meaning and intendment of Section 2 Ninth 
of the Railway Labor Act (45 U.S.C. § 152 Ninth). General 
Committee v. M.-K.-T. R. Co.. 320 U.S. 323, 336 (1943) : 
Switchmen’s Union v. NMB, 320 U.S. 297, 302 (1943): 
Howard vy, St. Louis S.F. Ry., 361 F.2d 905, 909 (Sth Cir. 
1966); Southern Pacific Co. v. Switchmen’s Union, 356 
F.2d 332, 335 (9th Cir. 1965); Brotherhood of Loc. F. & 
E. v. Louisville & N. R.R., Civil Action No. 5402 (W.D. 
Ky. 1966), appeal pending (6th Cir.): ‘*Railway Labor 
Act Amendments,’”? Hearings before House Comm. on 
Interstate and Foreign Commerce on H.R. 7650, 73rd Cong., 
2d Sess., pp. 45, 57 (1934). 
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6. The applications by the BLE under Section 2 Ninth 
of the Railway Labor Act with respect to the representa- 
tion of apprentices being trained to become locomotive 
engineers on the Louisville & Nashville Railroad Company 
and the Southern Pacifie Company, respectively, were valid 
and sufficient invocations of the jurisdiction of the NMB 
under Section 2 Ninth of the Act. Upon receipt of those 
applications, it was the duty of the NMB to investigate 
the dispute between the BLE and the BLF&E and to 
certify to the parties whether such apprentices come within 
the craft or class of locomotive engineers represented by 
the BLE or within the craft or class of locomotive firemen 
represented by the BLF&E. if either. Railway Clerks v. 
Employees’ Ass’n., 380 U.S. 650 (1965). and the authorities 
cited in paragraph 5 above. 


7. The jurisdiction of the NMB under Section 2 Ninth of 
the Railway Labor Act to determine the dispute between 
the BLE and the BLF&E referred to in paragraph 4 above 
is exclusive, and this Court does not have jurisdiction to 


+. NUB, 220TS.2 


Southern Pacific Co., 320 U.S. 338 (1943). 


8. In dismissing or failing to act upon the applications 
of the BLE under Section 2 Ninth of the Railway Labor 
Act on the ground that the applications were beyond the 
jurisdiction of the NMB under Section 2 Ninth, the NMB 
failed to perform its mandatory duty under that Section. 
This court has authority to declare the statutory duty of 
the NMB in this action and to compel the NMB to per- 
form its duty under Section 2 Ninth of the Act with 
respect to the BLE’s applications. Mailway Clerks v. Fm- 
ployees Ass’n., 3830 U.S. 650, 661 (1965); Air Tine Mis- 
patchers Ass’n. v. NMB, 189 F.2d 685 (D.C. Cir. 1951). 
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9. There is no genuine issue as to any material fact, and 
the BLE and carrier defendants are entitled to judgment 
as a matter of law, as hereinbefore set forth. Fed. R. 
Civ. P. 56. 

10. The motion of the BLF&E for summary judgment 
should be denied, and the motions of the BLE and the 
carrier defendants for summary judgment should be 
granted as provided in the judgment being entered here- 
with. 

/s/ Joun J. Sirica 
United States District Judge 


April 26, 1968 


[Filed April 26, 1968] 


Judgment 
Motions for summary judgment and affidavits having 


been filed by each of the parties except the defendant Na- 
tional Mediation Board, memoranda having been filed by 
all the parties, counsel for all the parties having been heard, 
the Court having determined that the motion for summary 
judgment filed by the defendant Brotherhood of Locomotive 
Firemen and Enginemen should be denied and that the 
motions for summary judgment filed by the plaintiff and 
by the carrier defendants should be granted, the Court 
having made its findings of fact and conclusions of law 
which are being filed herewith, and due deliberation having 
been had, it is hereby 


OrpereED, ADJUDGED AND DECREED: 


1. That the defendant National Mediation Board has the 
power and duty, which it is hereby directed to exercise 
under Section 2 Ninth of the Railway Labor Act (45 U.S.C. 
$152 Ninth), to investigate the dispute between the plain- 
tiff and the defendant Brotherhood of Locomotive Firemen 
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and Enginemen, pursuant to the applications heretofore 
tiled by plaintiff with the National Mediation Board, and 
to certify to the parties whether apprentices being trained 
to become locomotive engineers come within the craft or 
class of locomotive engineers represented by the BLE or 
within the craft or class of locomotive firemen represented 
by the BLF&E, if either. 


2. That the defendants Louisville & Nashville Railroad 
Company, Southern Pacific Company, Great Northern Rail- 
way Company, Illinois Central Railroad Company, Atlantic 
Coast Line Railroad Company, and St. Louis Southwestern 
Railway Company, respectively, are not required to confer, 
participate in mediation, or otherwise bargain with respect 
to the apprentice notices served upon them by the Brother- 
hood of Locomotive Firemen and Enginemen unless and 
until the National Mediation Board determines, pursuant 
to an investigation under Section 2 Ninth of the Railway 
Labor Act, that the Brotherhood of Locomotive Firemen 


and Enginemen is the duly designated and authorized rep- 
resentative of apprentices training to become locomotive 
engineers on such carrier defendant. 


3. That the Brotherhood of Locomotive Firemen and 
Enginemen, each of its lodges, divisions, locals, officers, 
agents, and employees, and all persons acting in concert 
with them, are hereby enjoined from authorizing, calling, 
encouraging, permitting, or engaging in any strikes and 
from picketing the premises of any of the carrier defend- 
ants referred to in paragraph 2 above for the purposes of 
requiring any of the said carrier defendants to bargain or 
agree with the Brotherhood of Locomotive Firemen and 
Enginemen concerning the proposals made in its apprentice 
notices unless and until: (1) the National Mediation Board 
determines, pursuant to an investigation under Section 2 
Ninth of the Railway Labor Act, that the Brotherhood of 
Locomotive Firemen and Enginemen is the duly designated 
and authorized representative of apprentices training to 
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become locomotive engineers on such carrier defendant, and 
(2) the Brotherhood of Locomotive Firemen and Engine- 
men otherwise exhausts the procedures of the Railway 
Labor Act with respect to its apprentice notices. 


4. Plaintiff and the carrier defendants shall recover 
from the defendant Brotherhood of Locomotive Firemen 
and Enginemen their taxable costs. 


/s/ Joun J. Steica 
United States District Judge 
April 26, 1968 


[Filed May 23, 1968] 
Notice of Appeal 


Notice is hereby given this 23rd day of May, 1968, that 
Defendant Brotherhood of Locomotive Firemen and Engine- 
men hereby appeals to the United States Court of Appeals 


for the District of Columbia from the judgment of this 
Court entered on the 26th day of April, 1968 in favor of 
Plaintiff and carrier Defendants against said Defendant 
Brotherhood of Locomotive Firemen and Enginemen (and 
Defendant National Mediation Board). 


[Filed June 24, 1968] 
Notice of Appeal 
Notice is hereby given that the National Mediation Board, 
defendant above named, appeals to the United States Court 


of Appeals for the District of Columbia from the judgment 
entered in this action on April 26, 1968, 
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The Relevant Docket Entries in the Proceedings Below 
1966 


August 4—Complaint of the Brotherhood of Locomotive 
Engineers (BLE) for Injunctive and Other Equitable 
Relief. 


August 24—Answer to the Complaint and Cross-Claim for 
Declaratory Judgment and Injunctive Relief, Carrier 
Defendants (Carriers). 

August 29—Answer of Defendant, Brotherhood of Loco- 
motive Firemen and Enginemen (BLF&E) to Com- 
plaint of BLE. 


September 16—Answer of Defendant BLF&E to Cross- 
Claim of Carriers. 


September 21—Answer of Defendant National Mediation 
Board (Board). 


1967 


January 20—Motion for Summary Judgment filed by De- 
fendant BLF&E with Affidavit of H. E. Gilbert. 


February 20—Motion for Summary Judgment filed by 
Plaintiff BLE with Affidavit of C. J. Coughlin; and 
Opposition to BLF&E Motion. 

March 10—Points and Authorities for Defendant Board 
on Motion of Defendant BLF&E for Summary Judg- 
ment. 

March 24—Carriers’ Motion for Summary Judgment with 
Affidavit of James E. Wolfe; and Opposition to BLF&E 
Motion for summary judgment. 

April 10—Carriers’ Response to Plaintiff BLE’s Motion 
for Summary Judgment. 

May 11—Points and Authorities of Board on Motions 
of Plaintiff BLE and Carriers for Summary Judgment. 
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June 5—Affidavit of H. E. Gilbert in Reply to Affidavits 
of C. J. Coughlin and James BE. Wolfe. 


July 26—Affidavit of Walter C. Moore, Jr. 


November 3—Affidavit of C. M. Illg with Agreement be- 
tween the Great Northern Railway Company and the 
BLE. 


November 21—Hearing before The Honorable John J. 
Sirica. 


1968 


April 26—Findings of Fact and Conclusions of Law and 
Judgment denying Motion of BLF&E for Summary 
Judgment and granting Motions of Plaintiff BLE and 
Carriers for Summary Judgment. 


May 23—BLF&E Notice of Appeal. 


June 24—Notice of Appeal filed by National Mediation 
Board. 


1969 


January 6—Motion of Great Northern Railway Company 
for Supplemental Injunctive Relief. 


January 6—Temporary Restraining Order returnable 
January 7, 1969, issued January 3, 1969. (Filed with 
Judge John J. Sirica Jan. 3, 1969 at 11:30 P.M.) 
Sirica, J. 

January 7—Answer of BLE to Order and Points and 
Authorities in Opposition to Motion of Great Northern 
Railway Company for Supplemental Injunctive Re- 
lief. 

January 7—Motion of Great Northern Railway for Sup- 
plemental Injunctive Relief Heard and Granted. 
January 9—Hearing on Proposed Findings of Fact and 
Conclusions of Law Submitted by Counsel for Great 

Northern Railway. 
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January 13—Findings of Fact and Conclusions of Law 
finding Request of Great Northern Railway for Pre- 
liminary Injunctive Relief should be granted. Sirica, 


January 13—Order granting injunction to Great Northern 
Railway setting bond in sum of $5000.00. 


January 13—Notice of Appeal by Great Northern Railway 
Company from order of January 13, 1969. 


October 28—Certified Copy of Judgment of USCA; re- 
versing and directing District Court to vacate judg- 
ment. Opinion attached. 


December 11—Certified copy of order of USCA reversing 
and remanding cause to District Court. 
1970 


May 20—Order setting 7-13-70 for filing joint pretrial 
statement; setting 7-20-70 at 1:45 p.m. as date for 
pretrial in Courtroom +3. 


July 13—Parties’ Pretrial Statements and Trial Briefs 
filed. 


July 15—Supplementary Statement of BLF&E. 

July 16—Supplemental Statement of Carriers. 

July 27—Order Dismissing Action. Jones, J. 

September 21—Transcript of Proceedings on 7-20-70 filed? 


September 22—Notice of Appeal by Carriers from Order 
Dismissing Action. 


October 1—Notice of Appeal by BLE from Order Dismiss- 
ing Action. 
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[Filed January 6, 1969] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2060-66 


BroruerHoop or Locomotive Enorneers, Plaintiff, 
Vv. 


Nationa, Mepration Boarp, Et au., Defendants. 


Motion for Supplemental Injunctive Relief 


The Great Northern Railway Company (‘‘Great North- 
ern’’) hereby moves the Court for a preliminary order 
supplementing the judgment of this Court entered on 
April 26, 1968, pending a final hearing on this matter, and 
a permanent order thereafter, so as explicitly to enjoin 
the Brotherhood of Locomotive Firemen and Enginemen 
(“‘BLF&E’’?) and the United Transportation Union 
(“UTU’’), into which the BLF&E was merged effective 
January 1, 1969, from striking the Great Northern over 
the commencement by the Great Northern of an apprentice 
engineers’ training program, or the implementation of a 
certain agreement between the Great Northern and the 
Brotherhood of Locomotive Engineers (‘‘BLE’’) dated 
September 13, 1967, or over the plans of the Great North- 
ern to institute such an apprentice engineers’ training 
program or to implement the said agreement. The grounds 
for this motion are as follows: 


1. On January 3, 1969, at 11:30 P.M., this Court, by 
Judge Sirica, entered a restraining order granting tem- 
porary relief similar to that requested in this motion ef- 
fective immediately and to remain in effect until noon 
January 7, 1969. That order was entered on the basis of 
a showing by the Great Northern that the BLF&E (now 
UTU) had threatened to strike the Great Northern im- 
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mediately over the apprentice training program; that such 
a strike probably would be unlawful in the face of this 
Court’s judgment of April 26, 1968; and that such a strike 
would inflict immediate and irreparable injury upon the 
Great Northern, its customers, and the public. The Great 
Northern was informally directed to serve this motion by 
10:00 A.M., January 6, 1969, and the BLF&E was ordered 
to show cause why the motion should not be granted at 
10:00 A.M., January 7, 1969. 


2. This action was occasioned by a so-called ‘‘jurisdic- 
tional’? dispute between the BLF&E and the BLE over 
which of those two unions has jurisdiction of apprentices 
training to become locomotive engineers. The complaint 
filed by the BLE sought, among other things, to compel 
the National Mediation Board (‘‘NMB’’) to decide that 
dispute under Section 2 Ninth of the Railway Labor Act 
(45 U.S.C. §152 Ninth). The carrier defendants, includ- 
ing the Great Northern, filed a cross-claim against the 
BLF&E in which they requested, among other things, 
that the BLF&E be enjoined from striking the carriers 
over certain Section 6 notices served by the BLF&E up- 
on the carriers which proposed the establishment of an 
apprentice engineer training program by agreement with 
the BLF&E. On April 26, 1968, this Court entered a 
judgment directing the NMB to decide the jurisdictional 
dispute between the BLF&E and the BLE and enjoining 
the BLF&E from striking the carrier defendants over its 
Section 6 notices unless and until the NMB decided that 
the BLF&E has jurisdiction over apprentices training to 
become locomotive engineers and the procedures of the 
Railway Labor Act otherwise are exhausted with respect 
to such notices. A copy of that judgment is attached 
as Exhibit A hereto. At the same time, the Court made 
certain findings of fact and conclusions of law, a copy of 
which is attached as Exhibit B hereto. 


3. It was made clear in the pleadings and affidavits in 
this Court that one of the harmful effects of the jurisdic- 
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tional dispute between the two unions was that the car- 
riers felt inhibited from commencing programs for train- 
ing apprentices to become locomotive engineers, inasmuch 
as they were not certain with which union they should bar- 
gain as to the rates of pay, rules, and working conditions 
of such apprentices. It was also made clear that certain 
railroads, including the Great Northern, anticipated short- 
ages of qualified locomotive engineers which would require 
the commencement of apprentice engineers’ training pro- 
grams in the foreseeable future. In particular, it was 
stated in paragraph 20 of the Affidavit of James E. 
Wolfe, filed on March 24, 1967, that the Great Northern 
expected that sometime in 1968 additional engineers 
would be needed in one or two seniority districts. 


4. On September 13, 1967, the Great Northern, faced 
with this anticipated need for establishing an apprentice 
engineers’ training program, and believing (in the absence 
of a determination to the contrary by the National Media- 
tion Board) that the BLE was the appropriate union 
with which to make such an agreement, entered into an 
agreement establishing certain rates of pay, rules, and 
working conditions for apprentices training to become 
locomotive engineers. The agreement expressly provided 
that it should be null and void if it subsequently should 
be determined that the BLE is not the representative of 
apprentice locomotive engineers. This agreement was 
made known to the Court by the Affidavit of C. M. Illg, 
filed on November 3, 1967. 

5. On November 1, 1968, the Great Northern, having 
determined that additional engineers would be needed in 
the Ninth Seniority District beginning in May of 1969, 
posted a bulletin announcing plans to commence the first 
class for training apprentices to become locomotive engi- 
neers on January 6, 1969, and inviting applications for 
positions as apprentice. 

6. On December 5, 1968, the BLF&E filed in this Court 
a motion for an injunction pending appeal enjoining the 
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Great Northern and the BLE from implementing the ap- 
prentice training agreement dated September 13, 1967, 
pending determination of the appeals from the judgment 
entered by this Court on April 26, 1968. That motion was 
heard by Judge Sirica on December 18, 1968; the matter 
was taken under advisement and the Great Northern was 
granted leave to file an affidavit in response to an affidavit 
filed by the BLF&E on that day; and by post card dated 
December 30, 1968, the Clerk of this Court notified the 
parties that Judge Sirica had denied the motion. 


7. On January 2, 1969, the BLF&E filed a motion for an 
injunction pending appeal, seeking similar relief, in the 
United States Court of Appeals. The motion was heard 
before a panel of that Court at 2:00 P.M. on January 
3, 1969, and was taken under advisement. Counsel for 
the Great Northern were informed by telephone at about 
6:00 P.M. that day that the motion had been denied. 


8. The BLF&E and three other unions representing rail- 


road operating employees, but not including the BLE, 
merged effective January 1, 1969, and formed a new or- 
ganization known as the United Transportation Union 
(“UTU’?). 


9. On the morning of January 3, 1969, the President of 
the newly-formed UTU telephoned Mr. John M. Budd, 
President of the Great Northern Railway, and told Mr. 
Budd that Mr. H. E. Gilbert, formerly President of the 
BLF&E and, as of January 1, 1969, Assistant President 
of the UTU, had stated that the firemen planned to strike 
the Great Northern immediately because of the Great 
Northern’s plan to establish an apprentice training pro- 
gram. (See Affidavit of John M. Budd, heretofore filed.) 
Also at about 11:00 A.M. on the morning of January 3, 
1969, Mr. Howard Gamser, a member of the National 
Mediation Board, told Mr. J. P. Hiltz, Jr., Chairman of 
the National Railway Labor Conference, that Mr. Luna 
had communicated to him a statement by Mr. Gilbert that 


9 


the firemen employees of the Great Northern Railroad 
Company were likely to go on strike shortly, and Mr. 
Gamser apparently inferred that Mr. Luna was referring 
to a threatened strike because of Great Northern’s plan 
to commence a training program for apprentice locomo- 
tive engineers. (See Affidavit of J. P. Hiltz, Jr., filed 
herewith.) 


10. The strike thus threatened will be contrary to para- 
graph 3 of this Court’s judgment of April 26, 1968, which 
enjoined ‘‘the Brotherhood of Locomotive Firemen and 
Enginemen, each of its lodges, divisions, locals, officers, 
agents, and employees, and all persons acting in concert 
with them?’ from ‘authorizing, calling, encouraging, per- 
mitting, or engaging in any strikes and from picketing the 
premises of any of the carrier defendants referred to in 
paragraph 2 above [including the Great Northern] for the 
purposes of requiring any of the said carrier defendants 
to bargain or agree with the Brotherhood of Locomotive 
Firemen and Enginemen concerning the proposals made in 
its apprentice notices unless and until”’ the NMB deter- 
mines that the BLF&E represents apprentices training to 
become locomotive engineers and the BLF&E otherwise ex- 
hausts the procedures of the Railway Labor Act with re- 
spect to its apprentice notices. The NMB has not so deter- 
mined, and the BLF&E has not otherwise exhausted the 
procedures of the Railway Labor Act with respect to its 
apprentice notices. Moreover, it is apparent that the 
BLF&E (now UTU), in striking for the purposes stated in 
paragraph 9 above, is secking to achieve the objective of 
compelling the Great Northern to bargain and agree with 
it about its own apprentice notices by the means prohibited 
by the judgment of April 26, 1968. In addition, the strike 
thus threatened will violate the Railway Labor Act and the 
Interstate Commerce Act. 


11. The strike thus threatened will cause grave and ir- 
reparable injury to the Great Northern, to shippers served 
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by the Great Northern, and to the public at large, unless 
it is enjoined by order of this Court. The Great Northern 
serves as a vital transportation link between the area of 
the Great Lakes and the northern Pacific states. Many 
industries and persons in those areas are dependent upon 
the Great Northern for essential transportation services. 
The strike and picketing will paralyze the Great Northern’s 
rail transportation system, to the detriment of the national 
defense, including the support of our armed forces in Viet- 
nam, will greatly interfere with the transportation in inter- 
state commerce of passengers, mail, freight, and express 
lading (including Government mail and express, military 
personnel and material, and food and fuel and other lading 
essential to the public health and safety. In addition, the 
Great Northern will be deprived of millions of dollars in 
operating revenues (estimated to be about $735,000 for 
each day that the strike continues), will be unable to main- 
tain its properties during the severest part of the winter, 
will be unable to use its tracks, equipment, and will lose 


permanently to competing forms of transportation much 
business and revenue, all of which losses would be largely 
irreparable because of the inability to measure the dam- 
ages accurately. Moreover, many thousands of employees 
of the Great Northern will be deprived of their positions 
and earnings for the duration of the strike or longer. 


12. The facts stated in this motion are supported by 
pleadings and affidavits already filed in this action and by 
the Affidavits of J. P. Hiltz, Jr. and the Supplemental 
Affidavit of James L. Smith, filed herewith. 


Wuererore, it is respectfully submitted, that this Court 
should enter a preliminary order supplementing the judg- 
ment entered on April 26, 1968, pending a final hearing on 
this matter, and a permanent order thereafter, so as 
explicitly to enjoin the Brotherhood of Locomotive Fire- 
men and Enginemen and the United Transportation Union, 
each of their lodges, divisions, locals, officers, agents, and 
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employees, and all persons acting in concert with them, 
from authorizing, calling, encouraging, permitting, or en- 
gaging in any strikes or work stoppages and from picketing 
the premises of the Great Northern Railway Company over 
the commencement by the said Northern Railway Company 
of an apprentice engineers’ training program, or the im- 
plementation of the September 13, 1967 agreement between 
the said Great Northern Railway Company and the 
Brotherhood of Locomotive Engineers, or over the plans of 
the Great Northern Railway Company to institute such an 
apprentice engineers’ training program or to implement 
the said agreement. 


Respectfully submitted, 


Francis M. Sura 

Ricuarp T. Conway 

Davy W. Mrier 
Sura & GarpNEer 
734 Fifteenth Street, N. W. 
Washington, D. C. 20005 
Telephone: 737-1255 


Attorneys for the Defendant 
Great Northern Railway 
Company 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,050 


BrorHErHoop or Locomotive FrremEN aND ENGINEMEN, 
Appellant 


Vv. 
Nationat Mepration Boarp, Appellees 
No. 22,185 
Nationa Mepration Boarp, Appellant 
v. 


BrotHErnoop oF Locomotive ENcrneers, Appellee 


Appeals from the United States District Court 
for the District of Columbia 


Decided March 14, 1969 


Mr. Joseph L. Rauh, Jr., with whom Messrs John Silard, 
Daniel H. Pollitt, Isaac N. Groner, Alex Elson, Willard J. 
Lassers and Aaron S. Wolff were on the brief, for appel- 
lant in No. 22,050. 


Mr. Walter I. Fleischer, Attorney, Department of Jus- 
tice, with whom Assistant Attorney General Edwin L. 
Weisl, Jr. and Mr. John C. Eldridge, Attorney, Depart- 
ment of Justice, were on the brief, for the National Media- 
tion Board, appellant in No. 22,185 and appellee in No. 
22,050. 
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Mr. Francis M. Shea, with whom Messrs, Richard T. 
Conway, David W. Miller and James A. Wilcox were on 
the brief, for railroad appellees in No. 22,050. 


Mr. B. rclay D. McMillen, with whom Mr. Harold A, Ross 
was on the brief, for appellee Brotherhood of Locomotive 
Engineers. 


Before Bunczr, Wricur and Tama, Circuit Judges. 


Waicut, Circuit Judge: The judgment of the District 
Court under review here relieves certain railroad compa- 
nies of any duty to bargain over a proposal submitted to 
them by the Brotherhood of Locomotive Firemen and En- 
ginemen (the Firemen), and enjoins the Firemen from 
striking to force such bargaining. The District Court has 
viewed the Firemen’s proposal as creating a representa- 
tional dispute with the Brotherhood of Locomotive Engi- 
neers (the Engineers), rather than as a matter for collec- 
tive bargaining with the railroads, and has ordered the 
National Mediation Board to decide the dispute under 
Section 2, Ninth, of the Railway Labor Act.’ We reverse. 


I 


For many years, the railroad industry has recruited 
virtually all locomotive engineers from the ranks of loco- 
motive firemen. As firemen have moved up the seniority 
ladder within their craft, they have learned the skills of 
an engineer while working in the locomotive cab. They 
have taken examinations administered by the carriers, and 
those who passed the examinations have, in the order of 
their seniority as firemen, gained status as engineers. Per- 
sons newly qualified as engineers have not normally been 
immediately employed as such; rather they have continued 
to work as firemen until the demand for active engineers 


145 U.S.C. §152, Ninth (1964). The District Court’s findings of fact, 
conclusions of law and decree are reported in Brotherhood of Locomotive 
Engineers v. National Mediation Board, D. D.C., 284 F.Supp. 344 (1968). 
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has reached far enough down the seniority list of that craft 
to encompass them. With seasonal fluctuations in the de- 
mand for engineers, the employees at the bottom of the 
engineer seniority list ‘‘ebb and flow’’ back and forth be- 
tween serving as engineers and as firemen. 


Both the Engineers’ and the Firemen’s unions have in- 
cluded in their collective agreements with the carriers 
provisions regulating the progress of employees from fire- 
man to engincer, including the process of ‘‘ebb and flow”’ 
for those employees near the bottom of the engineer list 
and near the top of the fireman list. Most engineers have a 
fireman’s seniority number as well as an engineer’s num- 
ber, and many locomotive enginemen are members of both 
the Firemen’s and the Engineers’ unions. 


Recent events have made it no longer possible for all new 
engineers to be supplied from the ranks of active firemen. 
In 1959 the carriers proposed to eliminate the position of 
firemen for freight and yard service, a proposal which the 
Firemen resisted. After winding its way through the 
mediatory procedures of the Railway Labor Act for some 
years without resolution, the dispute threatened to erupt 
into a strike in 1963. At that point Congress determined 
to settle the dispute by compulsory arbitration ; Board 282 
was established, with power to bind the parties to its reso- 
lution of the disputed issues for a two-year period. Board 
282’s award permitted the carriers to eliminate up to 90 
per cent of the firemen’s jobs in freight and yard service. 
While the award was in effect (between early 1964 and 
early 1966), the carriers managed to eliminate about 18,000 
firemen’s jobs, far more than had been expected.? 


Such a large scale elimination of firemen made it clear 
that further sources of new engineers would have to be 


2A fuller history of the dispute summarized here can be found in this 
court’s opinion in Brotherhood of Railroad Trainmen v. Akron § Barberton 
Belt R. Co., 128 U.S.App.D.C. 59, 385 F.2d 581 (1967), cert. denied, 390 U.S, 
923 (1968). 
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found for the future. In early 1965 the Firemen’s union, 
operating from the premise that the craft’s traditional role 
as supplier of engineers gave it a bargainable interest in 
future engineer training programs, proposed apprentice- 
ship plans to the Louisville & Nashville and Southern 
Pacific Railroads under Section 6 of the Railway Labor 
Act2 In November 1965 the Firemen proposed similar 
plans under Section 6 to over a hundred other rail carriers. 


Service of these notices provoked objection from the 
Engineers’ union. The Engineers claimed to be the exclu- 
sive representative of any future apprentice engineers, and 
asserted exclusive bargaining jurisdiction over all pro- 
grams for training engineers. They warned the carriers 
not to bargain with the Firemen over the proposed plan. 
When the carriers did not reply to the Firemen’s Section 6 
notice, the Firemen sought the mediatory services of the 
National Mediation Board under Section 5 of the Act,‘ and 
the Board docketed the request and scheduled mediation 
between the Firemen and the L & N and Southern Pacific 
companies. 


345 U.S.C. § 156 (1964): 
“<<Carriers and representatives of tho employees shall give at least 
thirty days’ written notice of an intended change in agreements affect- 
ing rates of pay, rules, or working conditions * ° ww 


445 U.S.C. § 155 (1964): 
“¢First. Disputes within jurisdiction of Mediation Board. 

‘The parties, or either party, to a dispute between an employee or 
group of employces and a carrier may invoke the services of the Media- 
tion Board in any of the following cases: 

‘¢(a) A dispute concerning changes in rates of pay, rules, or working 
conditions not adjusted by the parties in conference. 

‘¢(b) Any other dispute not referable to the National Railroad Ad- 
justment Board and not adjusted in conference between the parties or 
where conferences are refused. 

7 * . ° . * . ° . 

‘Tn either event the said Board shall promptly put itself in communi- 
cation with the parties to such controversy, and shall use its best efforts, 
by mediation, to bring them to agreement, * * * ’’ 
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In the meantime, the L & N negotiated an agreement with 
the Engineers for an apprenticeship program, the details 
of the program to be left to management discretion. The 
Engineers were recognized by the railroad as the bargain- 
ing representative for the new class of apprentices. Since 
the bringing of this suit in the District Court, the Great 
Northern Railway Company has entered into a similar 
agreement with the Engineers and very recently has set in 
motion its own apprentice program. 


The Firemen objected to the L&N entering into an agree- 
ment with the Engineers before it bargained with the Fire- 
men concerning their similar proposal. They brought suit 
in the Eastern District of Kentucky to enjoin the imple- 
mentation of the Engineers—L & N agreement. The court 
dismissed the suit for want of jurisdiction. That judgment 
was affirmed by the Sixth Circuit on the ground that the 
case involved a jurisdictional dispute which, under appli- 
cable Supreme Court precedents, was for the National 
Mediation Board to decide (if indeed it could be decided in 


any official forum).® 

The carriers,® arguing that they were caught in a di- 
lemma by the competing claims of the rival unions, sought 
the mediatory services of the National Mediation Board 
under Section 5 


‘in order that they may be properly and legally in- 
formed as to which of the two disputing organizations 
may legally bargain for and on behalf of apprentice 
locomotive engineers.’’ 


The Board declined the carriers’ request for mediation, 
stating that ‘‘[t]he question as posed involved a question 


5 Brotherhood of Locomotive Firemen ¢ Enginemen vy. Louisville §& Nashville 
BR. Co., 6 Cir., 400 F.2d 572 (1968), cert. denied, — U.S. —, 37 U.S. L. WEEK 
3262 (January 20, 1969). 

6 The carriers in question were the L & N and the Southern Pacific, the 


first two carriers upon which the Firemen had served their §6 notices. Both 
had refused to bargain with the Firemen over the notices. 
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of representation. Such issues are resolved under Section 
2, Ninth * * *,??7 

Section 2, Ninth, of the Railway Labor Act, the key 
statutory provision involved in this case, places upon the 
National Mediation Board the duty to investigate ‘‘any dis- 
pute * * * among a carrier’s employees as to who are the 
representatives of such employees’’ and to certify to the 
parties and to the carrier the name of the true representa- 
tive. The Supreme Court has held that, while the Board’s 
decisions on the merits under this section are unreviewable 
by the courts, its statutory duty to ‘‘investigate’’ the dis- 
putes in question can be judicially enforced.° 


After the Board had rejected the carriers’s request for 
mediation, the Engineers requested a Board decision under 
Section 2, Ninth. As the Engineers viewed the situation, 
a dispute existed between them and the Firemen over who 
represented the apprentice engineers employed by the L & 
N. And in the Engineers’ view, this dispute fell within the 


purview of Section 2, Ninth. 

The Board, however, found that no Section 2, Ninth, dis- 
pute actually existed, so that it lacked jurisdiction to 
certify a representative.”° At this point, the Board’s pos- 


7The reason given by the Board for declining to offer mediatory services 
under $5, First, appears to conflict with its later decision that no §2, Ninth, 
representational dispute existed. The apparent conflict is discussed infra, 
Note 10. 


8 Switchmen’s Union v. National Mediation Board, 320 U.S. 297 (1943). 


® Brotherhood of Railway § Steamship Clerks v. Ass’n for Benefit of Non- 
Contract Employees, 380 U.S. 650, 661 (1965). 


10 This decision is in apparent conflict with the reason the Board gave 
for declining the carriers’ request for § 5, First, mediation. However, the 
Board’s earlier ruling stated that ‘‘[t]he question as posed’’ was represen- 
tational. The carriers had indeed posed it as a representational dispute. Thus 
the Board was merely declining to give an advisory opinion under the guise 
of mediation on a question which it might later be called upon to determine 
authoritatively. It was not ruling that a $2, Ninth, dispute was actually 
presented; it did not have sufficient facts before it to make such a deter- 
mination. 


18 


ture was as follows: (1) It had declined to advise the car- 
riers which of the unions represented the apprentices 
under the guise of Section 5 mediation. (2) It had de- 
clined the Engineers’ request to settle the same question 
under Section 2, Ninth. (3) It had granted the Firemen’s 
request to mediate the dispute created by the carriers’ 
refusal to bargain over the Firemen’s proposed apprentice- 
ship program, and had scheduled mediation between the 
Firemen and the carriers. 


The Engineers, joined in part by the carriers, then 
brought the present suit. They sought to compel the Board 
to settle the jurisdictional dispute under Section 2, Ninth, 
to prevent the carriers and the Firemen from bargaining 
over the Firemen’s apprenticeship proposal, and to enjoin 
the Firemen from striking to compel such bargaining. 
Pleadings and affidavits were received by the District 
Court, and on cross-motions for summary judgment the 
court found for the Engineers and granted the relief 
sought.” 


In our view, the District Court’s orders rest upon two 
erroneous conclusions of law. It concluded first that: 


«c* * * The apprentice notices served by the BLF&E 
[Firemen] upon the carrier defendants and many 
other carriers are valid and bargainable under the 
Railway Labor Act * * * only if the BLF&E is the 
duly designated and authorized representative on. such 
carriers of apprentices training to be locomotive engi- 
neers. * @ 9912 


11 The Engineers sued the Firemen, the Board and the six carriers who 
are appellees here, asking that (1) the Firemen and the carriers be enjoined 
from bargaining over the § 6 notice and (2) the Board be ordered to decide 
the dispute. The carriers, essentially nominal defendants, answered and 
cross-claimed against the Firemen, asking that the § 6 notice be declared non- 
bargainable and that the Firemen be enjoined from striking to force such 
bargaining. The court’s relief against the Board and the Firemen granted 
the prayers of both the Engineers and the carriers, so that they are appellees 
here. 


12 284 F.Supp. at 351. 
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And second that: 


“<The dispute between the BLE [Engineers] and the 
BLF&E * * * is a dispute among employees as to who 
are the representatives of such employees, within the 
meaning and intendment of Section 2, subd. Ninth of 
the Railway Labor Act***. * * *77% 


I 


The view that the Firemen can bargain about the content 
of an apprenticeship program only if they represent the 
apprentices is based on an overextension of Virginian Rail- 
Way Co. v. System Federation No. 40, 300 U.S. 515 (1937). 
In Virginian Railway a dispute existed among the carrier’s 
employees whether they were represented by a company 
union or by a union affiliated with the American Federation 
of Labor. The Mediation Board certified the A.F.L. union 
in a Section 2, Ninth, proceeding. The carrier continued to 
bargain with the company union. Upholding an injunction 
against this bargaining, the Supreme Court held: 


«# * © The obligation imposed on the employer by 
§ 2, Ninth, to treat with the true representative of the 
employees as designated by the Mediation Board * * * 
is exclusive. It imposes the affirmative duty to treat 
only with the true representative, and hence the nega- 
tive duty to treat with no other. * * *’’ * 


The duty to treat with ‘‘the true representative”? of 
employees and ‘‘with no other’’ must be read in the context 
of the facts in Virginian Railway. There the Mediation 
Board had already determined that one union was the rep- 
resentative of the only employees'concerned. The company 
union properly represented nobody. Hence the carrier 
could not bargain with the company union without dero- 
gating from the representative status of the certified union. 


13 Ibid, 
14 300 U.S, at 548. 
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Here the facts are very different. The Mediation Board 
has not certified which union is the true representative of 
‘‘apprentice locomotive engineers.’’ As we discuss more 
fully below, it was quite correct in refusing to make such a 
certification. Thus, in bargaining with the Firemen over 
the terms of the apprentice engineer program, the carriers 
would not have derogated from the Engineers’ status as 
certified representative of locomotive engineers, unless in 
some way such bargaining violated the carriers’ collective 
agreement with the Engineers. But if this latter were the 
case, the Engineers’ proper remedy lay not in the courts or 
before the Mediation Board, but rather in a proceeding 
under Section 3 of the Act before the National Railroad 
Adjustment Board. In short, no representative had been 
certified for ‘‘apprentice engineers.’’ In such a situation, 
any union for whom future apprentices were ‘‘fairly claim- 
able’’ as part of that union’s craft or class could legiti- 
mately bargain with the carriers about the terms and con- 
ditions under which such future engineers would work.’® 


Consideration of the history of the relationship between 
the Firemen and the Engineers leads to the conclusion that 
the Firemen had a reasonable expectation that they might 
finally represent at least some future employees falling 
within the as yet largely empty category of ‘‘apprentice 


1545 U.S.C. § 153 (1964). Section 153, First (i), gives the National 
Railroad Adjustment Board jurisdiction to decide ‘‘disputes between an 
employee or group of employees and a carrier or carriers growing out of 
grievances or out of the interpretation or application of agreements con- 
cerning rates of pay, rules, or working conditions’? upon petition by either 
party. When such disputes involve a second union, the N.R.A.B. has the 
duty to consider the claims of the second union. Transportation-Communica- 
tion Employees Union v. Union Pacific B. Co., 385 U.S. 157 (1966). 


16Cf. Meat and Highway Drivers, etc., Local 710 v. N.L.B.B., 118 US. 
App.D.C. 287, 335 F.2d 709 (1964). 

The question of which proposals are bargainable is one which, under the 
Railway Labor Act, may be decided by the courts. By their very nature, 
such questions cannot be settled by collective bargaining, and the Act does 
not provide for their settlement by either the National Mediation Board or 
the National Railroad Adjustment Board. 
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engineers.’’*7 Though logic may point toward the Engi- 
neers’ union representing all apprentice engineers, history 
as well as logic plays a large part in labor relations in the 
railroad industry. Historically, the Firemen’s union had 
represented all persons learning to be engineers, because 
persons learned to be engineers while working as firemen. 
Whether the change from pure on-the-job training to a 
more formalized apprenticeship program will completely 
eliminate the Firemen from a representative role thus is a 
question at least open to doubt. 


The fact that it was reasonable for the Firemen to claim 
some role in representing apprentice engineers is con- 
cretely illustrated by the joint proposals of the Firemen 
and the Engineers made as recently as 1960. Those pro- 
posals, which the two unions agreed upon, contemplated a 
graduated program in which the employee would move 
through four stages: locomotive helper (trainee), locomo- 
motive helper, locomotive helper (apprentice engineer), 
and locomotive enginee»>. Elsewhere in the proposals, 
‘thelpers’’ were equated with firemen. Thus the scheme 
contemplated representation by the Firemen through three 
of the four stages.'® 


Further, and quite apart from any claim on the part of 
the Firemen to possible representation of future appren- 
tices, the Firemen were the certified representatives of a 


17 This is not to cast doubt on the Engineers’ status as representatives of 
the apprentices actually employed by the L & N. The point is rather that, 
after the Firemen have had a chance to bargain over the nature of the 
apprenticeship program, some apprentices at some stage of the program 
might appropriately be represented by the Firemen. 


18 The Presidential Commission which was constituted to attempt a settle- 
ment of the work rules dispute of the early 1960’s took note of the need for 
new sources of engincers, and recommended that: 


“a joint committee should be established composed of representatives 
of the Carriers and the Organizations representing engine service em- 
ployees. This Committee would consider the development of a training 
program which would adequately meet the long run need for future 
trained engineers.’? (Emphasis added.) 
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group of employees with a strong economic interest in the 
nature of any apprentice engineer program. The existing 
firemen employees of the carriers had traditionally looked 
forward to eventual promotion to the engineer seniority 
list, and, by progress up that list, to status and pay as 
operating engineers. Yet the injection of a separate ap- 
prentice program for the training of engineers would 
clearly reduce the individual fireman’s chances of reaching 
that goal. 


Under the agreement between the Engineers and the 
L&N, the nature of the apprenticeship program was left to 
management discretion. Management instituted a 90-day 
training program, at the end of which trainees would be 
qualified as engineers. The Firemen proposed a much 
longer training program extending over three years. What- 
ever the merits of the latter proposal, it can certainly be 
seen as economic protection for firemen not yet on the engi- 
neer seniority list. It would delay the infusion of new 
engineer recruits into those lists for three years, thus allow- 


ing present firemen a first crack at available engineer jobs. 


Whether the Firemen’s interest in the length and senior- 
ity provisions of any engineer apprenticeship program 
qualifies as a bargainable interest is governed by Order of 
Railroad Telegraphers v. Chicago & North Western R. Co., 
362 U.S. 330 (1960). In Telegraphers the carrier proposed 
to eliminate certain railroad stations, and the jobs that 
went with them, for reasons of efficiency. The union pro- 
posed a provision that no existing jobs be eliminated except 
by agreement between the carrier and the union. The 
carrier refused to bargain, taking the position that this 
work preservation proposal did not involve ‘‘conditions of 
employment,’’ but rather invaded the exclusive preroga- 
tives of management. The Supreme Court held that the 
proposal, which related to the ‘‘job security”’ of the union’s 
members, was bargainable. It went on to state: 


«c# * * [T]he trend of legislation affecting railroads 
and railroad employees has been to broaden, not nar- 
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row, the scope of subjects about which workers and 
railroads may or must negotiate and bargain collec- 
tively. Furthermore, the whole idea of what is bar- 
gainable has been greatly affected by the practices 
and customs of the railroads and their employees them- 
selves. It is too late now to argue that employees can 
have no collective voice to influence railroads to act in 
a way that will preserve the interests of the employees 
as well as the interests of the railroad and the public 
at large.’’ ? 


Here, even assuming that the Firemen will never repre- 
sent any of the apprentice engineers, present firemen have 
a ‘‘job security”’ interest in the length and size of the ap- 
prenticeship program. Their union has long bargained 
with the carriers over the process of turning firemen into 
engineers.” In the past they have even bargained to re- 
strict carriers’ practice of bringing in outside engineers to 
fill vacant jobs.7 Thus their historical expectation of pro- 


motion to the job of engineer is a ‘‘term or condition”? of 


19 362 U.S. at 338. 


20For example, the Firemen’s collective agreement with the St. Louis 
Southwestern Railway Company contains the following provisions: 


‘62-1, Firemen shall rank on the firemen’s roster from the date of their 
first service as firemen when called for such service except as provided 
in Article 62-11, and when qualified shall be promoted to positions as 
engineers in accordance with the following rules: 


“62-2. Firemen shall be examined for promotion according to seniority 
on the firemen’s roster, and those passing the required examination shall 
be given certificates of qualification, and when promoted, shall hold their 
same relative standing in the service to which assigned.’’ 


21 While the railroads were under federal control during World War I, 
firemen complained that their promotional chances were being impaired by 
the carriers’ practice of hiring outside engineers over the heads of their 
own firemen with many years’ seniority. As a result, the industry adopted 
the ‘Chicago Joint Agreement,’’ which regulated this practice. When 
the railroads returned to privzte control, the provisions of the Chicago Joint 
Agreement were retained through collective bargaining, 
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their employment which their union may legitimately bar- 
gain to protect. 


Therefore, we conclude that the Firemen’s Section 6 
notice concerning engineer apprenticeship programs, 
served on appellee carriers during 1965, was bargainable 
under the Railway Labor Act. The National Mediation 
Board’s scheduling of mediation over the notice was proper 
under Section 5 of the Act. The District Court’s order 
relieving the carriers of their duty to bargain over the 
notice must be set aside. 


Til 


The District Court also ordered the National Mediation 
Board to investigate the dispute and certify to the parties 
‘“‘whether apprentices being trained to become locomotive 
engineers come within the craft or class of locomotive engi- 
neers * * * or within the craft or class of locomotive fire- 
men ***, if either.”? The court’s order was based upon 


Section 2, Ninth, of the Railway Labor Act, which provides 
that the Board shall ‘‘investigate’’? and decide disputes 
‘Camong a carrier’s employees as to who are the represent- 
atives of such employees.’? The Board had denied the 
Engineers’ request that it settle the dispute under Section 
2, Ninth. 


As the Supreme Court has noted, Section 2, Ninth, was 
designed to ‘‘resolve a wide range of jurisdictional disputes 
between unions or between groups of employees.’’** On 
the other hand, some inter-union disputes are ‘‘left to those 
voluntary processes whose use Congress ha[s] long encour- 
aged to protect these arteries of interstate commerce from 
industrial strife.’?** And as this court has recognized, 


22284 F.Supp. at 353. 


23 General Committee of Adjustment v. Missouri-Kansas-Teras RB. Co., 320 
U.S. 323, 336 (1943). 


241d. at 337. 
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‘the Board has no power under Section 2, Ninth, to decide 
a jurisdictional dispute merely as such.’’ > 


The language of Section 2, Ninth, describes with some 
precision the nature of the ‘‘inter-union’’ or ‘‘jurisdic- 
tional’’ disputes which the section covers. The Board is to 
decide disputes ‘‘among a carrier’s employees as to who 
are the representatives of such employees.’? The statute 
describes the manner in which the dispute is to be settled. 
The Board may use a secret ballot, or ‘‘utilize any other 
appropriate method’’ of determining the ‘‘choice of rep- 
resentatives by the employees without interference, influ- 
ence, or coercion exercised by the carrier.’’ ** 


The regulations promulgated by the Board under Section 
2, Ninth, conform to the natural reading of the statutory 
language. To invoke the Board’s Section 2, Ninth, powers, 
a union challenging another union’s right to represent a 
class or craft must present authorization cards showing 
that employees within the class or craft support the invok- 
ing union.” Further regulations set out the number of au- 
thorization cards which must be presented before the Board 
will hold an election.*® Thus the regulations, like the stat- 
ute, contemplate that when within an existing group of 
employees some wish to be represented by one union and 
some by another, the Board is to decide which union is ‘‘the 
true representative.’’ 


The situation presented to the Board in this case deviated 
widely from the sort of dispute contemplated by Section 2, 
Ninth. The Engineers applied to the Board for a Section 
2, Ninth, decision as to who represented the apprentice 


23 Brotherhood of Railroad Trainmen v. National Mediation Board, 77 
U.S.App.D.C. 259, 263, 135 F.2d 780, 784 (1943) (concurring opinion of 
Rutledge, J.). 


2645 U.S.C. § 152, Ninth, 
27 29 C.F-B, § 1203.2 (1968). 
2829 C.F.R. § 12062 (1968). 
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engineers recently hired by the L & N (the only carrier to 
have actually hired apprentices). It will be recalled that 
the L & N apprenticeship program was instituted pursuant 
to an agreement with the Engineers, which left the content 
of the program to management discretion. These appren- 
tices were to be represented by the Engineers. The car- 
riers thought so, the union thought so, and apparently the 
apprentices thought so. No authorization cards were 
brought to the Board showing a dispute among the appren- 
tices over who represented them. Nor was this a mere 
technical failing; no one has claimed before the Board, be- 
fore the Distriet Court, or before us, that any dispute 
could have been shown. 


There was undoubtedly a dispute between the two unions 
which revolved generally around the apprenticeship pro- 
gram. For instance, the Firemen thought that the L & N 
should bargain over the Firemen’s proposal; the Engineers 
and the L & N thought not. In that the unions represent 
their members, this was a dispute among employees of the 


carrier. The firemen employees thought they had a bar- 
gainable interest in the apprenticeship program; the engi- 
neer employees thought not. But no single employee was 
in dispute with another employee over who did or should 
represent a group to which they jointly belonged. 


Thus the Board’s decision that it did not have Section 2, 
Ninth, jurisdiction was firmly supported by the language of 
the statute and by the scheme erected to administer it. In 
addition, of course, the Board’s construction of its own 
jurisdictional statute deserves substantial deference.” If 
more is needed, sound policies rooted in the Railway Labor 
Act supported the Board’s decision. 


When the Board makes a craft or class determination 


concerning a group of employees, it does so partly on the 


29 Udall y. Tallman, 380 U.S. 1 (1965); cf. S.E.C. v. National Securities, 
Inc.. — US. —, —, 37 U.S. L. Week 4101, 4105 (January 27, 1969). 
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basis of the kind of work those employees are doing.” If 
their work looks more like the work traditionally done by 
firemen, that cuts in favor of certifying them as firemen; 
if it looks more like engineers’ work, the Engineers’ union 
is more likely to be certified as the representative. 


Here, the Board could not yet know the nature of what 
work, if any, the apprentices would be doing. To that 
extent, it was disabled from making a proper Section 2, 
Ninth, class or craft determination. True, apprentices 
were employed on the L& N. But that program had been 
worked out solely between the carrier and the Engineers. 
The Firemen had not yet been able to bargain about the 
nature of the program. The Board could not fairly make 
its determination on the basis of a program respecting 
which only one of the two competing unions had had its 
say. To have done so would have in effect accepted a fait 
accompli achieved only because the carrier had improperly 
refused to bargain with the Firemen. 


It may be that the Firemen have sufficient bargaining 
power to win some concessions from the carriers concern- 
ing apprentice training. Perhaps a longer apprenticeship 
program can be won, a less formal program involving more 
on-the-job training. Perhaps the suggestion in the Fire- 
men’s original proposal that the program be regarded as a 
training program for enginemen generally (that is, firemen 
and engineers) might be implemented in part or in whole.** 
Any of these changes might alter the Board’s ultimate Sec- 
tion 2, Ninth, determination as respects representation of 
apprentices. Finally, the unions might achieve some degree 
of harmony in tripartite bargaining and mediation with 


30 See Brotherhood of Railway § Steamship Clerks v. Ass’n for Benefit of 
Non-Contract Employees, supra Note 9, 380 U.S. at 662-665. 


$1 The Firemen’s § 6 notice included a definition of ‘‘apprentice’’ as ‘‘a 
person who is engaged in learning the craft of Locomotive Engineman.’’ In 
fact there is no such recognized craft, as the District Court found, 284 F.Supp. 
at 346, The terms ‘‘engineman’’ or ‘‘engine service employee’’ refer to the 
joint class of firemen and engineers. 
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the railroads. And some joint-union apprenticeship plan, 
akin to that proposed in 1960, might obviate the need for 
any Section 2, Ninth, determination at all. 


These policy considerations demonstrate why it would be 
premature for the Board to decide now who represents 
apprentice engineers. These policies, the literal language 
of the statute, and the Board’s own reading of it, all lead 
toward the conclusion that the Board presently lacks juris- 
diction under Section 2, Ninth, to determine the represen- 
tative of apprentice locomotive engineers. 


Accordingly, the District Court’s injunction ordering the 
Board to decide the dispute must be vacated. The District 
Court orders enforcing its basic decree, from which the 
Firemen have sought interim relief, must be vacated along 
with the decree itself. 

Reversed. 


Burcer, Circuit Judge, with whom Circuit Judge Tama 
joins, concurring: I coneur in the result reached and add 
these comments to clarify the basis upon which I rely. 


The arguments advanced by the Carriers and the Engi- 
neers are very persuasive as to what kind of statute the 
public interest called for, as the instant case and others 
abundantly illustrate. Unfortunately, however, an inade- 
quate statutory scheme leaves the problems posed by this 
litigation ‘‘falling between two stools.’? The absence of 
existing apprentices seems to preclude there being a ‘‘rep- 
resentational”’ dispute within the meaning of Section 2, 
Ninth. As for the two presently operating apprentice pro- 
grams Section 2, Ninth once again appears unavailing since 
there is no dispute among those apprentices as to who their 
representative is. Finally, since none of the parties claim 
that the instant dispute arises under their respective col- 
lective bargaining agreements, it appears that the Na- 
tional Railroad Adjustment Board does not have jurisdic- 
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tion. Thus, despite a clearly expressed broad Congres- 
sional intent that ‘‘(a)Il disputes . . . be considered with all 
expedition’’ 45 U.S.C. § 152, Second, the shippers—and the 
public, which ultimately bears the burdens of all such con- 
flicts—must continue to pay a heavy cost for the futile con- 
troversy which has engaged the courts and numerous liti- 
gants for so long. 


Added to this, we cannot be unmindful that for over 
thirty years the Mediation Board has construed the statute 
as not vesting in it the powers which Appellees urge. The 
controversies which led to the creation of Board 282 and 
subsequent events might well cause some doubts in Con- 
gress as to the Board’s construction of the statute, but this 
cannot encourage us, as admittedly is often done by judges, 
to read the statute—a euphemism for re-writing it—as we 
think Congress should have drafted it. That the course 
we are compelled to follow may well prolong this unhappy 
history of wasteful strife is a matter within the power and 
province of Congress. 


The broad claims of the Firemen concerning the histori- 
cal connection between their craft and f rail- 
road engineers deserves some comment} The Firemen were 
indeed the source of most of thosé-who became railroad 
engineers, but they were the ‘‘pupils,’’ not the teachers; the 
Engineers trained and taught the Firemen so that they 
could qualify for engineer jobs when available. To what 


Moreover, if anything is clear from the history which pre- 
ceded Board 282 it is that due to gradual technological 
changes the traditional functions of the Firemen had be- 
come largely obsolete, but the carriers, shippers and the 
public were not relieved of the burden of unneeded em- 
ployees. To remedy this problem Congress created Board 
282; after lengthy hearings the Board permitted the car- 
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riers to extinguish up to ninety percent of the Firemen’s 
jobs. Although the 282 Award has, by its terms, expired, 
this Court has recognized that its obvious legislative in- 
tent has not thereby lost its vitality... The primary inter- 
est of the Firemen at this juncture is to ensure that their 
promotional rights are not impaired by having graduate 
apprentices supersede existing firemen in their quest to 
become engineers. History and logic, then, may well point 
toward confining the ‘‘bargainable interest’? of the Fire- 
men solely to the effect and not the internal structure of the 
apprentice programs; this is not to say that both of the 
contending Unions may not have some contribution to make 
within the framework of their experience. 


Today’s result places the carriers in the unhappy position 
of having to deal simultaneously with two rival unions 
whose bargaining demands will very likely conflict if a 
high order of union statesmanship is not forthcoming. 
Moreover, since both Unions have now been given the right 


to serve Section 6 notices, the disappointed Union will have 
the right to strike once the statutory procedures are ex- 
hausted. The Carriers will be able neither to avoid nor to 
resolve a strike by agreeing with the striking union without 
the risk of violating its obligation not to depart unilaterally 
from its agreement with the other Union. Although I con- 
sider this to be a wholly unsatisfactory resolution I can 
find nothing in the statute which permits the Court to im- 
pose a different result. 


1 See Brotherhood of L.F.E. v. Bangor & Aroostook R.R. Co. No. 20,472 
(D.C. Cir, decided February 28, 1969) ; Brotherhood of Railroad Trainmen 
vy. Akron & B.B. RR. Co. 128 U.S. App.’ D.C. 59, 385 F.2d 581 passim 
(1967), cert. denied, 390 U.S. 923 (1968). 
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[Filed March 14, 1969] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SepremBer Term, 1968. 
Civil Action 2060-66 


No. 22,050 


BrorHerHoop oF Locomotive FIREMEN AND ENGINEMEN, 
Appellant, 
v. 


Natrona Mepration Boar, ET Au., Appellees. 


No. 22,185 
Natroxan Mepration Boarp, Appellant, 
v. 


BrorHerHoop or Locomotive Enorveers, Appellee. 


Appeals from the United States District Court 
for the District of Columbia. 


Before: Burger, Wright and Tamm, Circuit Judges. 


Judgment 


These cases came on to be heard on the record on appeal 
from the United States District Court for the District of 
Columbia, and were argued by counsel. 


Ox Consweration TuEreor, It is ordered and adjudged 
by this Court that the judgment of the District Court dated 
April 26, 1968, appealed from herein is hereby reversed, 


32 


and the District Court is hereby directed to vacate the 
aforesaid judgment. 
Per Curiam 


For the Court: 


Natuan J. Pavitson 
Clerk 
Dated: March 14, 1969. 


Opinion by Circuit Judge Wright. 


Separate concurring opinion by Circuit Judge Burger, with 
whom Circuit Judge Tamm joins. 


[Filed Nov. 19, 1969] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SerTemsBer Term, 1969 
Civil Action 2060-66 
No. 22,648 


BroTHERHOOD or Locomotive ENGINEERS, 
v. 
Nationat MEp1aTion Boarp, ET AL. 


BroTHERHOOD oF Locomotive FIREMEN AND ENGINEMEN, 
Appellant 


Before: Wright and Tamn, Circuit Judges, in Chambers. 


Order 


On consideration of appellant’s motion for summary re- 
versal and of the responsive pleadings filed with respect 
thereto, it is 
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OrvErep by the Court that appellant’s aforesaid motion 
be granted and the order of the District Court entered on 
January 12, 1969, appealed from herein, granting a supple- 
mental preliminary injunction is reversed and this case is 
remanded to the District Court for further proceedings. 


Per Curiam. 


[Filed May 29, 1970] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2060-66 
BrorHerHoop or Locomotive Enerneers, Plaintiff 


v. 


Nationat Mepration Boarp, ET au., Defendants 


Order 


This case having come on for status call on May 19, 
1970, and the Court having discussed the status of the 
case with counsel, it is this 20th day of May, 1970, 


Orperep that on or before July 13, 1970, counsel shall 
file in this action, in triplicate, a joint pre-trial statement 
together with such additional pre-trial statements with re- 
spect to which counsel are unable to agree and full and 
complete copies of trial briefs; 


FurtHer Orperep that this case will come on for pre- 
trial at 1:45 P.M., July 20, 1970, in courtroom 3, United 
States Court House, Washington, D. C. 


J 
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[Filed July 13, 1970] 


Pre-Trial Statement and Trial Brief of Plaintiff Brotherhood 
of Locomotive Engineers 


I. Nature of Proceedings and Current Status. 


For easier reference, plaintiff has separated the two pro- 
ceedings covered by the caption and number in this Court’s 
docket, and, for identification, will refer to their case 
numbers on appeal to the United States Court of Appeals. 
The main action brought by plaintiff Brotherhood of Loco- 
motive Engineers (Engineers’ Union), and in which the 
defendant rail carriers filed a cross-claim against defend- 
ant Brotherhood of Locomotive Firemen & Enginemen 
(Firemen’s Union), will be listed as C. A. Nos. 22,050 and 
22,185. The subsequent action by the defendant Great 
Northern Railway Company for supplemental injunctive 
relief to restrain the Firemen’s Union from engaging in 
strike activity is noted as C. A. No. 22,648. 


(A) Nature of Proceedings. 


(1) Brotherhood of Locomotive Engineers v. Na- 
tional Mediation Board (Case Nos. 22,050 and 
22,185) 


This case involves certain notices served by the Fire- 
men’s Union upon the defendant Louisville & Nashville 
Railroad Company on March 25, 1965, upon the defendant 
Southern Pacific Company on April 28, 1965, and upon the 
remaining defendant carriers on November 15, 1965, which 
notices proposed the establishment of an apprentice loco- 
motive engineer training program. The Firemen’s Union 
has claimed and now claims that the defendant carriers 
are required by the Railway Labor Act to bargain with it 
about the merits of the proposals made therein. The 
Engineers’ Union claimed and continues to claim that those 
notices are invalid as encroaching on its authority to 
bargain as the representative of the craft of locomotive 
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engineers and that the carriers could not lawfully bargain 
or agree with the Firemen’s Union upon the apprentice 
training program proposed in those notices. 


This action against the National Mediation Board 
(NMB), the Firemen’s Union, and the six railroads was, 
therefore, commenced by the Engineers’ Union on August 
4, 1966. The Engineers’ Union sought declaratory and 
injunctive relief, and requested the Court (1) to adjudge 
and declare those notices invalid and of no legal force 
and effect; (2) to permanently enjoin the Firemen’s Union 
and the carriers from negotiating on those notices and 
from interfering with the collective bargaining rights exist- 
ing between the Engineers’ Union and the carrier de- 
fendants; (3) to issue a mandate directing the NMB to 
decide under Sec. 2, Ninth of the Railway Labor Act which 
organization has the right to represent and bargain for 
apprentice locomotive engineers; and (4) to enjoin the 
NMB from requiring the carriers to negotiate with the 
Firemen’s Union on those notices relating to the ap- 
prentice training program until the NMB made that de- 
termination. 


The carriers filed an answer and cross-claim against the 
Firemen’s Union in which they sought, in pertinent part, 
to have the Court adjudge and declare that they were 
not required to bargain with the Firemen on the subject 
matter contained in the latter’s notices until it was de- 
termined as to which organization they were required to 
bargain with in the premises, and further to adjudge and 
declare whether the Firemen’s Union has jurisdiction 
to bargain with the defendant carriers about the subject 
matter of those notices. 


Motions for summary judgment were filed by all parties. 
The summary judgment requested by plaintiff Engineers 
and the carrier defendants was granted by this Court 
on April 26, 1968. This Court (Judge John J. Sirica) 
directed the NMB to exercise its statutory duty to in- 
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vestigate and certify whether apprentices training to be- 
come locomotive engineers came within the craft of lo- 
comotive engineers represented by the Engineers’ Union 
or within the craft of firemen represented by the Fire- 
men’s Union, that the carriers were not required to bar- 
gain with the Firemen’s Union on its apprentice training 
program notices until the NMB determined the question 
and had found the Firemen’s Union to be the duly desig- 
nated and authorized representative of apprentices train- 
ing to become locomotive engineers, and that the Firemen’s 
Union be enjoined from engaging in strikes in regard to 
said notices unless and until the NMB found that the 
Firemen’s Union was the representative of apprentices 
training to become locomotive engineers and the proce- 
dures of the Act had been exhausted with respect to its 
apprentice notices. 


On March 14, 1969, the Court of Appeals entered its 
judgment, which ordered and adjudged ‘‘that the judgment 
of the District Court dated April 26, 1968, appealed from 


herein is hereby reversed, and the District Court is hereby 
directed to vacate the aforesaid judgment’’. 


Although the Court of Appeals in its principal opinion, 
found the NMB lacked jurisdiction at present to determine 
under See. 2, Ninth, the representative of apprentice loco- 
motive engineers and, therefore, vacated the mandate or- 
dering the NMB to decide the dispute and also set aside 
this Court’s order relieving the carrier defendants from 
their duty to bargain over those notices, that opinion did 
specify the legitimate bargainable interest which the Fire- 
men’s Union could protect and defined that interest to 
be the firemen’s historical expectation of promotion to 
locomotive engineer. In this connection, the concurring 
opinion entered by a majority of the Court stated: ‘‘The 
primary interest of the Firemen at this juncture is to 
ensure that their promotional rights are not impaired by 
having graduate apprentices supersede existing firemen 
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in their quest to become engineers.’’? The majority of 
the Court then went on to establish that the Firemen’s 
‘‘bargainable interest’? goes ‘‘solely to the effect and 


not the internal structure of the apprentice program 
* @ #9) 


(2) Great Northern Supplemental Injunctive Relief 
(C.A. No. 22,648) 


On September 13, 1967, the defendant Great Northern 
and the Engineers’ Union entered into an agreement cov- 
ering the future training of apprentices to become loco- 
motive engineers. In the Fall of 1968, Great Northern 
began preparation for the training of apprentice en- 
gineers, the first class to commence on January 6, 1969. 
On January 3, 1969, the Firemen threatened to strike to 
prevent the implementation of the Engineers’ Agreement, 
and that carrier obtained a temporary restraining order 
from this Court on the same evening. Pursuant to the 
directions of this Court, the Great Northern moved for 
supplemental injunctive relief in this case on January 6, 
1969. In subsequently granting the supplemental pre- 
liminary injunction, this Court relied upon its basic decree. 


On November 19, 1969, the Court of Appeals granted 
the Firemen’s motion for summary reversal, and entered 
its judgment, which reversed the order of this Court 
entered on January 12, 1969, granting the supplemental 
preliminary injunction, and “‘remanded to the District 
Court for further proceedings’’. 


(B) Status of Proceedings. 
(1) Basic Case (C.A. Nos. 22,050 and 22,185) 


As previously noted, the complaint of the Engineers’ 
Union alleged that the Firemen’s notices were non-bar- 
gainable to the extent that they would require the carriers 
to bargain with BLF&E, and not BLE, as to those matters 
exclusively within the craft of engineers, and requested 
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that the District Court declare those notices to be invalid 
and of no legal force and effect and enjoin the Firemen 
and the carriers from bargaining on those subjects therein 
within the craft jurisdiction of the Engineers. In ad- 
dition, the carriers in their cross-claim asked the Court 
to adjudge and declare the extent of bargainability of the 
subject matter contained in those notices. 


In view of the rulings by the Court of Appeals, the 
extent to which the Firemen’s notices relating to the ap- 
prenticeship training program are bargainable and, there- 
fore, valid, remains open for consideration by this Court. 


However, those portions of the complaint and cross- 
claim involving the duties of the Mediation Board in de- 
termining certain representation questions and requesting 
the NMB be required to fulfill those duties have been fore- 
closed by the opinion and judgment of the Court of Ap- 
peals. Accordingly, the NMB may be dismissed as a 
party defendant to this proceeding. 


(2) Great Northern (C.A. No. 22,648) 


It is plaintiff’s understanding that the Great Northern 
and the Firemen’s Union have apparently resolved their 
immediate differences and that, in any event, there is no 
longer any threat of a strike by the Firemen to prevent 
the effectuation of the apprentice engineer’s training pro- 
gram on that property. Under the circumstances, the case 
would appear moot. The case was remanded to this Court 
to permit the issuance of injunctive relief against any 
strike threatened by the Firemen upon determination by 
this Court that grounds, other than enforcement of the 
basic decree vacated by the Court of Appeals, existed 
to support such relief, e.g., exhaustion of the procedures 
of the Act. Although there does not appear to be any 
likelihood of a strike at this time, it is submitted that the 
complaint of Great Northern should be dismissed without 
prejudice. 


II. Statement of Facts. 
(A) Relevant Facts Not in Dispute 


(1) Each of the defendants Louisville & Nashville Rail- 
road Company, Southern Pacific Company, Great North- 
ern Railway Company, Illinois Central Railroad Company, 
Atlantic Coast Line Railroad Company, and St. Louis- 
Southwestern Railway Company is a ‘carrier’? as de- 
fined in Section 1, First, of the Railway Labor Act and 
it is subject to said Act. 


(2) The plaintiff Brotherhood of Locomotive Engineers, 
and the defendant Brotherhood of Locomotive Firemen & 
Enginemen are unincorporated labor organizations which 
represent certain employees of the carrier defendants for 
purposes of the Railway Labor Act. 


(3) In the railroad industry, the representation of em- 
ployees by labor organizations is, and for many years, 
has been on the basis of crafts or classes of employees. 
There are and for many years have been two crafts or 
classes of engine service employees; that is, employees 
whose basic duties are confined to service in the cabs of 
locomotives: locomotive engineers and locomotive fire- 
men. There is no existing separate craft or class of 
employees, for purposes of the Railway Labor Act, desig- 
nated or known as “‘engine service employees’’ or ‘‘loco- 
motive enginemen”’. The term ‘‘engine service employees’’ 
is commonly understood in the railroad industry to col- 
lectively refer to locomotive engineers and locomotive 
firemen. 


(4) The Engineers’ Union is, and for many years, has 
been the duly designated and authorized representative 
of the craft or class of locomotive engineers on each of 
the carrier defendants and on most of the other railroads 
in the United States. On each carrier where that is true, 
the Engineers’ Union is the exclusive representative of 
all of the carrier’s employees within the craft or class of 
locomotive engineers and is the only organization authorized 
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to serve upon the carrier under Section 6 of the Railway 
Labor Act (45 U.S.C. 156) notices and proposals to change 
the rates of pay, rules, or working conditions applicable 
to the craft or class of locomotive engineers, to confer, 
negotiate, or bargain with the carrier about such pro- 
posals, and to enter into agreements with the carrier 
about the rates of pay, rules and working conditions ap- 
plicable to the craft or class of locomotive engineers. 


(5) The Firemen’s Union is, and for many years, has 
been the duly designated and authorized representative 
of the craft or class of locomotive firemen on each of the 
carrier defendants and on most of the other railroads 
in the United States. On each carrier where that is true, 
the Firemen’s Union is the exclusive representative of 
all of the carrier’s employees within the craft or class 
of locomotive firemen and is the only organization au- 
thorized to serve upon the carrier under Section 6 of the 
Act notices and proposals to change the rates of pay, 
rules or working conditions applicable to the craft or class 
of locomotive firemen, to confer, negotiate or bargain with 
the carrier about such proposals, and to enter into agree- 
ments with the carrier about the rates of pay, rules and 
working conditions applicable to the craft or class of 
locomotive firemen. 


(6) Locomotive engineers generally are needed and used 
on all locomotives operated by a carrier. Prior to the 
effectuation of the Award by Arbitration Board No. 282, 
agreements between the carriers and the Firemen’s Union 
generally required that a locomotive fireman be used on 
each locomotive operated by a carrier. That award, which 
was issued on November 26, 1963, pursuant to Public 
Law 88-108 (77 Stat. 132) generally authorized the car- 
riers to eliminate up to 90% of locomotive firemen posi- 
tions on locomotives and freight and yard service. 


(7) For many years, the carrier’s needs for additional 
locomotive engineers have been primarily, although not 
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exclusively, met by the promotion of qualified locomotive 
firemen to the craft or class of locomotive engineers. When 
a locomotive engineer is no longer needed as such, because 
of fluctuations in the carrier’s business or other reasons, 
he may be demoted, according to his seniority, to the 
craft or class of locomotive firemen. The collective bar- 
gaining agreements between each carrier and the En- 
gineers’ Union and the collective bargaining agreements 
between that carrier and the Firemen’s Union contain 
substantially identical provisions concerning the promotion 
of qualified locomotive firemen to locomotive engineers 
and the demotion of unneeded locomotive engineers to 
locomotive firemen. Those provisions were adopted by 
the Director General of Railrcads in 1919, when the rail- 
roads were being operated by the Federal Government, and 
have been retained, with modification, ever since. They 
do not specify the training required before a locomotive 
fireman may be qualified for promotion to locomotive en- 
gineer or a locomotive engineer may be hired by a carrier. 


(8) A locomotive fireman who has been promoted to 
the craft or class of locomotive engineers thereafter is 
represented by the Engineers’ Union (except on those few 
railroads on which the craft or class of locomotive en- 
gineers is represented by the Firemen’s Union) for as 
long as he remains a member of that craft or class; he 
is no longer represented by the Firemen’s Union; and 
the rates of pay, rules and working conditions established 
by the carrier with the Engineers’ Union, rather than 
the rates of pay, rules and working conditions established 
by the carrier with the Firemen’s Union, are applicable 
to such individuals. When a locomotive engineer has been 
demoted to the craft or class of locomotive firemen, there- 
after he is represented by the Firemen’s Union (except 
on those few railroads on which locomotive firemen are 
represented by the Engineers’ Union) for as long as he 
remains a member of that craft or class; he is no longer 
represented by the Engineers’ Union; and the rates of 


— 


pay, rules and working conditions established the carrier 
with the Firemen’s Union, rather than the rates of pay, 
rules and working conditions established by the carrier with 
the Engineers’ Union, are applicable to such individuals. 


(9) Prior to the effectuation of the Award by Arbitration 
Board No. 282, the needs of the carriers for additional 
locomotive engineers generally could be fully satisfied 
through the promotion of qualified locomotive firemen and 
the hiring of persons otherwise qualified to become loco- 
motive engineers. There was no necessity for a program 
to train apprentices to become locomotive engineers, and 
none of the carriers had such a program. As the number 
of locomotive firemen employed by the carriers, and thus 
the number of locomotive firemen qualified for promotion 
to locomotive engineers, has been reduced following effec- 
tuation of the Award by Arbitration Board No. 282, a 
need has been created to provide an additional source 
for obtaining locomotive engineers. 


(10) On April 28, 1966, the defendant Louisville & Nash- 
ville Railroad Company and the Engineers’ Union entered 
into an agreement establishing the rate of pay applicable 
to apprentices training to become locomotive engineers, 
and recognized the Engineers’ Union as the designated and 
authorized bargaining representative of the apprentices. 
While the Louisville & Nashville continues to promote 
qualified and available locomotive firemen to positions 
as locomotive engineers, part of its need for additional 
locomotive engineers is met by hiring apprentices who 
have successfully completed the apprentice training pro- 
gram and have qualified to become locomotive engineers. 


(11) On September 13, 1967, the defendant Great North- 
ern Railway Company and the Engineers’ Union entered 
into an agreement concerning the future training of ap- 
prentices to become locomotive engineers. Classes for 
training such apprentices began on January 6, 1969. On 
May 9, 1969, the defendant Great Northern and the Fire- 
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men’s Union entered into an agreement respecting train- 
ees for promotion to locomotive engineer. Apart from 
the Louisville & Nashville and the Great Northern, none 
of the remaining carrier defendants has yet established a 
program for training apprentices to become locomotive 
engineers. In some instances, the establishment of such a 
program has been delayed by the dispute between the 
two organizations as to which is entitled to represent 
apprentices trained to become locomotive engineers, but 
some of the carrier defendants and other railroads believe 
that the establishment of such an apprentice training pro- 
gram within the relatively near future will be essential 
in order to assure them of an adequate supply of qualified 
locomotive engineers. 


(12) On or about March 25, 1965, the Firemen’s Union 
served upon the defendant Louisville & Nashville Railroad 
Company a notice, purportedly pursuant to Section 6 of 
the Railway Labor Act (45 U.S.C. 156), which proposed 
the establishment of an apprentice training program. On 
or about April 28, 1965, the Firemen’s Union served upon 
the defendant Southern Pacific Company a notice, pur- 
portedly pursuant to Section 6 of the Railway Labor Act, 
which proposed the establishment of an apprentice train- 
ing program. On or about November 15, 1965, the Fire- 
men’s organization served upon each of the carrier de- 
fendants, except the Louisville & Nashville Railroad Com- 
pany and upon more than 100 other railroads throughout 
the United States, a notice, purportedly pursuant to Sec- 
tion 6 of the Railway Labor Act; this notice consisted of 
three parts identified as ‘‘Notice No. 1,’ “‘Notice No. 2,” 
and ‘‘Notice No. 3’’; the part designated as ‘‘Notice No. 
3”’ proposed the establishment of an apprentice training 
program. 


(13) The Engincers’ Union, through its General Com- 
mittees of Adjustment, have served Section 6 Notices with 
respect to the establishment of an apprentice engineer train- 
ing program on many of the nation’s railroads. Those 
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notices were served on the defendants as follows: At- 
lantic Coast Line Railroad Company (by service on the 
Seaboard Coast Line Railroad Company into which the 
Atlantic Coast Line has been merged) on May 14, 1969; 
Illinois Central Railroad Company on March 20, 1968; 
St. Louis-Southwestern Railway Company on May 23, 1969 ; 
and the Southern Pacific Company (Texas & Louisiana 
Lines) on June 11, 1969. 


(14) The Engineers’ Union has entered into apprentice 
engineer agreements with a number of carriers other than 
the defendants in this case. On April 6, 1967, it entered 
into an agreement with the Georgia Railway. On August 
31, 1967, it entered into such agreement with the Clinch- 
field Railroad Company. On April 23, 1969, it entered 
into an agreement with the St. Louis-San Francisco Rail- 
way Company and the Alabama, Tennessee & Northern 
Railroad Company. On July 26, 1969, it entered into 
such agreement with the Atlanta & West Point Railroad 
Company and the Western Railway of Alabama. None 
of those agreements interferes with the promotion rights 
of locomotive firemen, and the carriers involved continue 
to promote qualified firemen to locomotive engineers when 
entitled to promotion under the agreement between those 
carriers and the Firemen’s Union. The apprentice en- 
gineer agreements referred to herein are limited to aspects 
of the internal structure of the apprentice training pro- 
gram. 


(15) The Firemen’s Union represents the craft of loco- 
motive engineers on the Bangor & Aroostook Railroad 
Company, and on June 30, 1967, entered into an agree- 
ment with that carrier concerning a program for training 
apprentices to become locomotive engineers. Some other 
carriers had made agreements with the Firemen’s Union, 
as representative of the craft of locomotive firemen, which 
provide for the expedition of the training and qualification 
of firemen for promotion to locomotive engineer. 
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(16) The Engineers’ Union has claimed and continues 
to claim that the apprentice notices of the Firemen’s Union 
encroach upon the former’s jurisdiction as the representa- 
tive of the craft or class of locomotive engineers and that, 
therefore, the carriers cannot lawfully bargain or agree 
with the Firemen’s Union upon an apprentice training 
program proposed in those notices. The Engineers’ Union 
has threatened and continues to threaten to strike and 
engage in other self-help against any carrier that confers, 
negotiates, or otherwise agrees with the Firemen’s Union 
upon the merits of its apprentice notices. 


(17) The Firemen’s Union has claimed and it now claims 
that its apprentice notices come within its jurisdiction as 
the representative of the craft or class of locomotive fire- 
men and that the carrier defendants and the other carriers 
served with the said notices are required by the Railway 
Labor Act to confer, negotiate and otherwise bargain with 
the Firemen’s Union upon the merits of the proposals 
made therein. There is a substantial likelihood that the 
Firemen’s Union will engage in strikes or other self-help 
against the carriers with respect to those proposals if the 
procedures of the Railway Labor Act are exhausted with- 
out an agreement being reached between the said carriers 
and the Firemen’s Union. 


(18) Since the Firemen’s apprentice notices were served 
on the carriers, there has existed, and there now exists, 
a dispute between the Firemen’s Union and the Engineers’ 
Union as to whether apprentices being trained to become 
locomotive engineers are a part of the craft or class of 
locomotive firemen and as to which organization has the 
authority to bargain for apprentices being trained to be- 
come locomotive engineers. 


(19) A strike by either labor organization against any 
of the carrier defendants would cause grave and irrepara- 
ble injury to the carrier and would disrupt essential trans- 
portation services in interstate commerce. 
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(B) Disputed Issues of Fact—In view of plaintiff’s un- 
derstanding of the legal issues remaining for determination, 
the sole issue of fact i in dispute is whether the Firemen’s 
notices are solely confined to the effect of apprentice 
engineer programs on the promotion rights of firemen into 
the craft or class of locomotive engineers, or whether said 
notices are directed, in whole or in part, to the ‘‘internal 
structure’? of the apprentice engineer training program. 


(1) Plaintiff’s position on disputed issues of fact—In 
sum, the outstanding notices of the Firemen’s Union set 
up the qualifications and methods of selection for appren- 
tice engineers, the terms and training of apprentice en- 
gineers, and an administrative committee on which the 
Firemen’s Union, and not the Engineers’, would be repre- 
sented. In addition, all engineers aaa be required to 
come from the apprentice engineers’ program created by 
the Firemen’s Union, the Firemen’s Union would regu- 
late assignments into and within the craft of engineers, 
and the Firemen’s Union would determine and assign the 
seniority and ranking of apprentices in the craft of loco- 
motive engineers. Therefore, the Firemen’s notices are 
directed to the ‘‘internal structure’’ of the apprentice en- 
gineer training program and, in fact, to matters within 
the exclusive bargaining domain of the Engineers’ Union. 


III. Issues of Law. 
(A) Issues involved 


(1) Are the Section 6 Notices of the Firemen’s Union 
respecting an apprentice locomotive engineer training 
program valid? 


(2) If the Section 6 Notices of the Firemen’s Union re- 
lating to apprentice locomotive engineer programs are 
invalid, are the defendant carriers required to bargain 
with the Firemen’s Union on the subject matter contained 
in those notices? 
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(B) Position of Plaintiff on the Issues Involved—The 
Engineers’ Union would answer the above issues ‘‘No”’’; 
for the apprentice training program notices of the Fire- 
men’s Union are directed to the ‘‘internal structure’’ 
of the apprentice engineer training program and, in fact, 
to matters within the exclusive bargaining domain of the 
Engineers’ Union. Said notices are, therefore, invalid, 
and do not require the carrier to bargain on the subject 
matter contained therein. 


IV. Estimate of Trial Time. 


The plaintiff anticipates that the issues referred to in 
Section III(A) above may be decided on motion for sum- 
mary judgment, and that a trial will not be necessary. If 
a trial is required, plaintiff’s present estimate is that 
the time required to present the case for plaintiff will be 
approximately one (1) day. 


V. List of Witnesses. 


If a trial is required, the only witness that plaintiff now 
anticipates calling is Charles J. Coughlin, Grand Chief 
Engineer of the Brotherhood of Locomotive Engineers, 
1112 Engineers Building, Cleveland, Ohio 44114. 


VI. List of Documents to be Introduced. 


If a trial is required, the plaintiff now anticipates that 
it may introduce the following documents (either in whole 
or in part) into evidence at the trial: 

(a) The exhibits to the complaint. 

(b) The exhibits to the carrier defendants’ cross-claim. 

(ce) The exhibits to the Answer of Defendant BLF&E. 

(d) The Affidavit of C. J. Coughlin, filed in this case 

on January 20, 1967, and the exhibits thereto. 


(e) The Affidavit of H. E. Gilbert, filed in this case on 
January 20, 1967, and the exhibits thereto. 
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(f) The Affidavit of James B. Wolfe, filed in this case 
on March 24, 1967, and the exhibits thereto. 


(g) The Affidavit of H. E. Gilbert in Reply to Affidavits 
of C. J. Coughlin and James E. Wolfe, filed in this 
case on June 5, 1967. 


(h) The agreements between the BLE and two of the 
carrier defendants (the Louisville & Nashville and 
the Great Northern) identified in Section II(A) 
(10-11) above. 


The agreement between the United Transportation 
Union (successor to Brotherhood of Locomotive 
Firemen & Enginemen) and defendant Great North- 
ern Railway Company identified in Section II(A) 
(11) herein. 


(j) The agreements between the BLE and certain car- 
riers not parties to this case (Georgia Railroad, 
Clinchfield, St. Louis-San Francisco, Alabama, Ten- 
nessee & Northern, Atlanta & West Point, and West- 
ern Railway of Alabama) identified in Section II 
(A) (14) above. 


The agreement between the BLF&E and the Bangor 
& Aroostook Railroad Company identified in Sec- 
tion II(A)(15) above. 


(1) The Section 6 Notices served by the BLE on four 
of the carrier defendants, identified in Section II 
(A) (13) above. 


VII. Requests for Stipulations. 


(A) That the facts stated in Sections II(A) and II(B) 
above are true and correct. 


(B) That the documents listed in Section VI above may 
be admitted in evidence without formal proof, subject to 
objections as to relevancy and materiality. 
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VIII. Trial Brief (Propositions of Law and the Authori- 
ties in Support Thereof). 


(A) The Court has jurisdiction to determine the validity 
of Section 6 Notices served by the Firemen’s Union pro- 
posing apprenticeship plans and future training programs 
for locomotive engineers, and, as a corollary thereto, the 
Court has jurisdiction to determine whether the carriers 
are required to bargain with the Firemen’s Union with 
regard to said notices. 


Brotherhood of Loc. Fire. & Eng. v. National Media- 
tion Bd., 410 F. 2d 1025 fn. 16 (D.C. Cir. 1969), 
cert. den., 396 U.S. 878 (1969) 


Southern Pacific Co. v. Switchmen’s Union, 356 F. 2d 
322 (9th Cir. 1966) 


Order of Railway Conductors & Brakemen v. Switch- 
men’s Union, 269 F. 2d 726 (5th Cir. 1959) 


(B) If the Section 6 Notices involved herein go beyond 
the ‘‘bargainable interest’’ of the Firemen’s Union, they 
are invalid and nonbargainable and the carriers cannot 
be required to bargain on said notices. 


Brotherhood of Railroad Trainmen v. Akron, B.B. R. 
Co., 128 U.S. App. D.C. 59, 385 F. 2d 581, 599-604 
(1967) 


Southern Pacific Co. v. Switchmen’s Union, 356 F. 2d 
332 (9th Cir. 1966) 


Order of Ry. Conductors & Brakemen v. Switchmen’s 
Union, 269 F. 2d 726, 730-734 (5th Cir. 1959) 


Chicago &d NW RR v. Order of Rail. Tel., 264 F. 2d 
254, 258-260 (7th Cir. 1969), revd. on other grounds, 
362 U.S. 330 (1960) 


Brotherhood of Railroad Trainmen v. New York Cen- 
tral R. Co., 246 F. 2d 114 (6th Cir. 1957) 
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(C) The bargainable interest of the Firemen’s Union in 
the instant subject matter is limited to the effect of an 
apprentice engineer program—to insure that the promo- 
tional rights of the existing firemen are not impaired by 
having graduate apprentices supersede them in their quest 
to become locomotive engineers—and does not extend to 
the ‘‘internal structure of apprentice program’’, and, there- 
fore, the present notices go beyond the ‘‘bargainable in- 
terest’? of the Firemen’s Union and are invalid. 


Brotherhood of Loc. Fire. & Eng. v. National Medi- 
ation Bd., 410 F. 2d 1025 (D.C. Cir. 1969), cert. 
den., 396 U.S. 878 (1969) 


(D) As to the internal structure of apprentice programs 
for locomotive engineers, the carriers are required to 
bargain with respect thereto with the Brotherhood of Loco- 
motive Engineers, the duly designated and authorized rep- 
resentative of the craft or class of locomotive engineers 
on each of the carrier defendants and on almost all other 
railroads in the United States. 


Virginian Ry. Co. v. System Federation No. 40, 300 
U.S. 515 (1937) 


Respectfully submitted, 


Haroitp A. Ross 

Ricuarp H. KravsHaar 
1548 Standard Building 
Cleveland, Ohio 44113 


Attorneys for Plaintiff 
Brotherhood of Locomotive Engineers 
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Pre-Trial Statement of the National Mediation Board 


Pursuant to the Order of this Court entered on May 20, 
1970, this pre-trial statement is entered on behalf of the 
National Mediation Board, defendant in the above action. 
The parties have not been able to agree to a joint pre-trial 
statement and accordingly, we are advised, are each sub- 
mitting their own pre-trial statements. 


The litigation in the instant case arose out of a dispute 
between the Brotherhood of Locomotive Engineers and the 
Brotherhood of Locomotive Firemen and Enginemen as to 
which craft was entitled to the function of training and 
representing apprentice engineers. No agreement was 
reached. The Brotherhood of Locomotive Engineers 
brought suit against the National Mediation Board, the 
Brotherhood of Locomotive Firemen and Enginemen, and 
various carriers seeking to resolve the dispute. In par- 
ticular, the complaint asked relief against the National Me- 
diation Board by requiring it to proceed under Section 2 
Ninth to determine which class or craft was entitled to con- 
duct the training program. The National Mediation Board 
and the Firemen took the position that the Mediation 
Board had no jurisdiction under 2 Ninth to determine this 
dispute between the Brotherhoods. The carriers on the 
other hand took the position that the Mediation Board 
should proceed to determine to which craft or class the job 
of training the apprentice engineers belonged. The district 
court held that the Mediation Board was required under 
Section 2 Ninth of the Railway Labor Act to make this de- 
termination. On appeal the Court of Appeals reversed 
holding that the Mediation Board had no authority under 2 
Ninth to make this determination. All parties agree that, 
minimally, the holding of the Court of Appeals was to the 
effect that the case should be dismissed as to the National 
Mediation Board. 
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In the course of the proceedings certain ancillary ques- 
tions arose concerning which there is a dispute between 
the Brotherhoods and the carriers. The National Mediation 
Board took no part in any of these disputes and accord- 
ingly expressed no opinion as to whether the decision of 
the Court of Appeals was dispositive of all or any of those 
collateral disputes. 


Insofar as the National Mediation Board is concerned 
the decision of the Court of Appeals is dispositive of the 
question of whether it could be required to proceed under 
Section 2 Ninth of the Railway Labor Act. Accordingly, 
we submit that a judgment should be entered by this Court 
dismissing the action insofar as the National Mediation 
Board is concerned. 


Respectfully submitted, 


Wruurum D. RuckeitsHavs 
Assistant Attorney General 


Pau A. SWEENEY 
Special Assistant to the 
Attorney General 


[Filed July 13, 1970] 
Carrier Defendants’ Pretrial Statement and Trial Brief 


A. Prior Proceedings. 


1. On or about November 15, 1965, the Brotherhood of 
Locomotive Firemen and Enginemen (hereinafter referred 
to as the ‘‘BLF&E’’)! served most of the nation’s rail car- 
riers, pursuant to Section 6 of the Railway Labor Act (45 
U.S.C. § 156), with written notice of proposals for a collec- 


1 Since the complaint was filed the BLF&E merged with three other railway 
labor unions to form the United Transportation Union, and the merged union 
now represents the craft of locomotive firemen (among others) on the carrier 
defendants and on most other rail carriers. 
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tive bargaining agreement between the said carrier and the 
BLF&E governing the training of apprentices to become 
locomotive engineers. The Brotherhood of Locomotive 
Engineers (hereinafter referred to as the ““BLE’’), which 
represents the craft of locomotive engineers on those car- 
riers, brought this action against the National Mediation 
Board (hereinafter referred to as the ‘“*NMB’’), the BLF&E 
and six of the carriers that had been served by the BLF&E 
with that Section 6 notice (hereinafter referred to as the 
“‘carrier defendants’’).? In its complaint, the BLE re- 
quested this Court to: 


“*(1) adjudge and declare that the defendant BLF&E’s 
notice, relative to apprentice locomotive engineers... is 
an invalid notice as to the defendant carriers pursuant 
to Section 6 of the [Railway Labor] Act (45 U.S.C. 
§ 156) and of no legal force and effect, (2) grant to 
plaintiff a permanent injunction enjoining and re- 
straining the defendant BLF&E .. . and enjoining 
and restraining defendant railroads . . . from nego- 
tiating or attempting to negotiate on the aforesaid 
notices on apprentice locomotive engineers served 
by the defendant BLF&E upon the defendant car- 
riers and from interfering with the jurisdictional 
collective bargaining rights existing between plaintiff 
and the defendant carriers respecting the craft 
of locomotive engineers for which plaintiff is the 
duly designated and accredited bargaining represen- 
tative, except as otherwise provided by law, (3) grant 
to plaintiff a permanent injunction enjoining and re- 
straining defendant NMB .. . from requiring defend- 
ant carriers to negotiate or mediate with the defendant 


2 The carriers named as defendants were the Louisville & Nashville Railroad 
Company, the Southern Pacific Company, the Great Northern Railway Com- 
pany, the Illinois Central Railroad, the Atlantic Coast Line Railroad Com- 
pany, and the St. Louis Southwestern Railway Company. Since the complaint 
was filed, the Atlantic Coast Line Railroad Company has been merged into 
the Seaboard Coast Line Railroad Company and the Great Northern Railway 
Company has been merged into the Burlington Northern Ine. 
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BLF&E in regard to apprentice locomotive engineers 
until defendant NMB appropriately determines and 
resolves the jurisdictional or representational dispute 
as to which organization, plaintiff or defendant 
BLF&E, has the right to represent and bargain for 
apprentice locomotive engineers on the defendant rail- 
roads, (4) issue a mandate to defendant NMB directing 
and requiring said defendant to exercise and fulfill the 
obligations imposed upon said defendant under Section 
2, Ninth of the Railway Labor Act (45 U.S.C. § 152, 
Ninth), that is to determine which organization, plain- 
tiff or defendant BLF&E, has the right to represent 
and bargain for apprentice locomotive engineers on 
the defendant carriers, and (5) grant to plaintiff its 
eosts and such other and further relief as may be nec- 
essary and proper in the premises.’’ 


2, In addition to answering the complaint, the carrier 
defendants filed a cross claim against the BLF&E, in which 
they requested the Court to: 


“©(1) adjudge and declare that the carrier defendants 
are not required to negotiate, participate in mediation, 
or otherwise bargain with the BLF&E with respect to 
the subject matter of [the apprentice engineer Section 
6 notices served by the BLF&E] until such time as 
the dispute between the BLE and the BLF&E as to 
which organization has jurisdiction to bargain with 
the carrier defendants in the premises is settled by the 
courts or by the NMB; (2) enjoin the BLF&E during 
the pendency of these proceedings and permanently 
thereafter from calling or engaging in any strikes or 
work stoppages or taking any other action against the 
carrier defendants with respect to the matters involved 
in the [aforesaid Section 6 notices] pending a final 
determination by either the courts or the NMB of the 
dispute between the BLE and the BLF&E; (3) if the 
Court should conclude that it has jurisdiction to re- 
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solve the dispute between the BLE and the BLF&E, 
adjudge and declare whether the BLF&E has juris- 
diction to bargain with the carrier defendants about 
the subject matter of the [aforesaid Section 6 notices] ; 
(4) if it be determined that the subject matter of the 
said notices is not within the jurisdiction of the BLF&E 
as the representative of the craft of locomotive firemen 
upon the carrier defendants, enjoin the BLF&E from 
calling or engaging in any strikes or work stoppages 
or taking any other action against the carrier defend- 
ants with respect to the matters involved in the said 
notices; or (5) if the Court should conclude that the 
NMB has jurisdiction to resolve the dispute between 
the BLE and the BLF&E, enjoin the BLF&E from call- 
ing or engaging in any strikes or work stoppages or 
taking any other action against the carrier defendants 
with respect to the matters involved in the said notices 
pending a final determination by the NMB of that dis- 
pute and thereafter if contrary to the determination by 
the NMB. The carrier defendants further pray that the 
Court grant them their costs and such other and fur- 
ther relief as may be necessary or proper.’’ 


3. Both the complaint and the cross claim, therefore, 
sought relief upon either of two alternative premises: 
(a) that the NMB has exclusive jurisdiction (under Section 
2 Ninth of the Railway Labor Act, 45 U.S.C. § 152 Ninth) 
to resolve the dispute between the BLE and the BLF&E 
as to which union has the right to represent apprentices 
training to become locomotive engineers and thus to bar- 
gain with the carriers about an apprentice training pro- 
gram, and the carriers cannot be required to bargain with 
the BLF&E over its Section 6 notices proposing an appren- 
tice engineer training program unless and until the NMB 
resolves that dispute in favor of the BLF&E (the third 
and fourth prayers of the complaint, and the first, second 
and fifth prayers of the cross claim) ; or (b) the Court has 
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jurisdiction to and should decide that those Section 6 notices 
are invalid and nonbargainable because they exceed the 
bargainable interest of the BLF&E as representative of 
the craft of locomotive firemen (the first and second prayers 
of the complaint, and the first, second, third and fourth 
prayers of the cross claim). 


4. Motions for summary judgment were filed by the 
BLF&E, by the BLE and by the carrier defendants. In 
Conclusions of Law entered on April 26, 1968, this Court 
concluded that (citations omitted) : 


‘¢1. This action arises under the Railway Labor Act, 
45 U.S.C. §§ 151 et seq., and all parties are subject to 
that Act. The court has jurisdiction of the parties and 
the subject matter.... 


“<2. This action involves an actual case or contro- 
versy which is justiciable by this court... . 


‘3. Under the Railway Labor Act, the duly desig- 
nated and authorized representative of a craft or class 
of employees of a carrier is the exclusive representa- 
tive of that craft or class for purposes of bargaining 
or agreeing with the carrier about the rates of pay, 
rules, and working conditions applicable to that craft 
or class. Only the duly designated and authorized 
representative of a craft or class of employees of a 
carrier may serve the carrier with a notice, pursuant 
to Section 6 of the Act, of proposed changes in agree- 
ments affecting rates of pay, rules, or working condi- 
tions applicable to such craft or class of employees. 
If an organization serves a carrier with a Section 6 
notice concerning the rates of pay, rules, or working 
conditions of employees who are not within the craft 
or class represented by the organization, that notice is 
invalid, and the carrier is not required to confer, par- 
ticipate in mediation, or otherwise bargain with the 
organization concerning that notice or the proposals 
made therein. The apprentice notices served by the 
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BLF&E upon the carrier defendants and many other 
carriers are valid and bargainable under the Railway 
Labor Act, therefore, only if the BLF&E is the duly 
designated and authorized representative on such car- 
riers of apprentices training to become locomotive en- 
gineers.... 


“‘4, There is a bona fide dispute between the BLE 
and the BLF&E as to whether apprentices training to 
become locomotive engineers are within the jurisdiction 
of the BLF&E as the designated and authorized repre- 
sentative of the craft or class of locomotive firemen on 
the defendant carriers and many other carriers or 
within the jurisdiction of the BLE as the designated 
and authorized representative of the craft or class of 
locomotive engineers on such carriers. The carriers 
are not required under the Railway Labor Act to con- 
fer, participate in mediation, or otherwise bargain with 
the BLF&E over its apprentice notices unless and until 
it has been determined, in the manner provided by the 
Railway Labor Act, that the BLF&E is the duly desig- 
nated and authorized representative on such carriers 
of apprentices training to become locomotive engineers. 
Until such time as it has been so determined and the 
procedures of the Railway Labor Act otherwise have 
been exhausted with respect to such notices, the 
BLF&E may not strike or otherwise engage in self- 
help against the carriers with respect to such notices 
or the proposals made therein. ... 


“<5, The dispute between the BLE and the BLF&E 
referred to in paragraph 4 above is a dispute among 
employees as to who are the representatives of such 
employees, within the meaning and intendment of Sec- 
tion 2 Ninth of the Railway Labor Act (45 US.C. 
§ 152 Ninth). 


‘<6, The application by the BLE under Section 2 
Ninth of the Railway Labor Act with respect to repre- 
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sentation of apprentices being trained to become loco- 
motive engineers on the Louisville & Nashville Railroad 
Company and the Southern Pacific Company, respec- 
tively, were valid and sufficient invocations of the juris- 
diction of the NMB under Section 2 Ninth of the Act. 
Upon receipt of those applications, it was the duty of 
the NMB to investigate the dispute between the BLE 
and the BLF&E and to certify to the parties whether 
such apprentices come within the craft or class of loco- 
motive engineers represented by the BLE or within 
the craft or class of locomotive firemen represented by 
the BLF&E, if either. ... 


‘67, The jurisdiction of the NMB under Section 2 
Ninth of the Railway Labor Act to determine the dis- 
pute between the BLE and the BLF&E referred to in 
paragraph 4 above is exclusive, and this Court does 
not have jurisdiction to determine that dispute... . 


“¢8. In dismissing or failing to act upon the applica- 
tions of the BLE under Section 2 Ninth of the Railway 
Labor Act on the ground that the applications were 
beyond the jurisdiction of the NMB under Section 2 
Ninth, the NMB failed to perform its mandatory duty 
under that Section. This Court has authority to de- 
clare the statutory duty of the NMB in this action 
and to compel the NMB to perform its duty under 
Section 2 Ninth of the Act with respect to the BLIN’s 
applications. ... 


‘9, There is no genuine issue as to any material 
fact, and the BLE and carrier defendants are entitled 
to judgment as a matter of law, as hereinbefore set 
forth.... 


‘610. The motion of the BLF&E for summary judg- 
ment should be denied, and the motions of the BLE and 
the carrier defendants for summary judgment should 
be granted as provided in the judgment being entered 
herewith.”’ 
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5. In the summary judgment entered on April 26, 1968, 
this Court ordered, adjudged and decreed: 


“1, That the defendant National Mediation Board 
has the power and duty, which it is hereby directed to 
exercise under Section 2 Ninth of the Railway Labor 
Act (45 U.S.C. § 152 Ninth), to investigate the dispute 
between the plaintiff and the defendant Brotherhood 
of Locomotive Firemen and Enginemen, pursuant to 
applications heretofore filed by plaintiff with the Na- 
tional Mediation Board, and to certify to the parties 
whether apprentices being trained to become locomo- 
tive engineers come within the craft or class of loco- 
motive engineers represented by the BLE or within the 
craft or class of locomotive firemen represented by the 
BLFS&E, if either. 


‘‘2. That the [carrier defendants] are not required 
to confer, participate in mediation, or otherwise bar- 
gain with respect to the apprentice notices served upon 
them by the Brotherhood of Locomotive Firemen and 
Enginemen unless and until the National Mediation 
Board determines, pursuant to an investigation under 
Section 2 Ninth of the Railway Labor Act, that the 
Brotherhood of Locomotive Firemen and Enginemen 
is the duly designated and authorized representative 
of apprentices training to become locomotive engineers 
on such carrier defendant. 


‘¢3. That the Brotherhood of Locomotive Firemen 
and Enginemen, each of its lodges, divisions, locals, 
officers, agents, and employees, and all persons acting 
in concert with them, are hereby enjoined from au- 
thorizing, calling, encouraging, permitting, or engaging 
in any strikes and from picketing the premises of any 
of the carrier defendants referred to in paragraph 2 
above for the purposes of requiring any of the said 
carrier defendants to bargain or agree with the 
Brotherhood of Locomotive Firemen and Enginemen 
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concerning the proposals made in its apprentice notices 
unless and until: (1) the National Mediation Board 
determines, pursuant to an investigation under Section 
2 Ninth of the Railway Labor Act, that the Brother- 
hood of Locomotive Firemen and Enginemen is the 
duly designated and authorized representative of ap- 
prentices training to become locomotive engineers on 
such carrier defendant, and (2) the Brotherhood of 
Locomotive Firemen and Enginemen otherwise ex- 
hausts the procedures of the Railway Labor Act with 
respect to its apprentice notices. 


‘4. Plaintiff and the carrier defendants shall recover 
from the defendant Brotherhood of Locomotive Fire- 
men and Enginemen their taxable costs.”’ 


6. This Court thus based its judgment upon the premise 
that the NMB has exclusive jurisdiction, under Section 2 
Ninth of the Railway Labor Act, to decide the dispute 


between the BLE and the BLF&E as to which union has the 
right to represent apprentices training to become locomo- 
tive engineers, and held that the carriers could not be re- 
quired to bargain with the BLF&E over its Section 6 notices 
proposing an apprentice engineer training program unless 
and until the NMB determines that the BLF&E has the 
right to represent apprentices training to become locomo- 
tive engineers, as well as mandating the NMB to decide 
the dispute between the two unions. The Court did not, 
therefore, reach the alternative basis for relief (see para- 
graph 3 above), premised upon a lack of jurisdiction in the 
NMB to decide that dispute, whereby the Court would de- 
termine if the BLF&E’s Section 6 notices are valid and 
bargainable. 


7. Both the BLF&E and the NMB appealed from the 
judgment of this Court. On March 14, 1969, the United 
States Court of Appeals for the District of Columbia Cir- 
cuit reversed that judgment in an opinion by Judge Wright 
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alone and a separate opinion by Judge (now Chief Justice) 
Burger joined by Judge Tamm. Those opinions are re- 
ported as Brotherhood of Loc. Fire. & Eng. v. National 
Mediation Bd., 410 F.2d 1025 (D.C. Cir., 1969), cert. den., 
396 U.S. 878 (1969). All three members of the Court 
agreed that this Court erred in holding that the NMB has 
jurisdiction to and should decide the dispute between the 
BLE and the BLF&E as to which union has the right to 
represent apprentices training to become locomotive engi- 
neers. Judge Wright also would have held that the Section 
6 notices served by the BLF&E are valid and bargainable 
(410 F.2d, at 1029-1032), but Judges Burger and Tamm did 
not reach that issue which had not been decided by this 
Court. Speaking for the majority of the Court of Appeals 
in this regard, Judge Burger stated (410 F.2d, at 1035) that: 


‘‘The broad claims of the Firemen concerning the 
historical connection between their craft and the train- 
ing of railroad engineers deserves some comment. The 
Firemen were indeed the source of most of those who 
became railroad engineers, but they were the ‘pupils,’ 
not the teachers; the Engineers trained and taught the 
Firemen so that they could qualify for engineer jobs 
when available. To what extent this gives the Firemen 
a ‘bargainable interest’ in the apprenticeship training 
program of the Carriers is not clear, but we are not 
called upon now to define its scope. 


‘Moreover, if anything is clear from the history 
which preceded Board 282 it is that due to gradual 
technological changes the traditional functions of the 
Firemen had become largely obsolete, but the carriers, 
shippers and the public were not relieved of the burden 
of unneeded employees. To remedy this problem Con- 
gress created Board 282; after lengthy hearings the 
Board permitted the carriers to extinguish up to 
ninety percent of the Firemen’s jobs. Although the 
282 Award has, by its terms, expired, this Court has 
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recognized that its obvious legislative intent has not 
thereby lost its vitality. The primary interest of the 
Firemen at this juncture is to ensure that their pro- 
motional rights are not impaired by having graduate 
apprentices supersede existing firemen in their quest 
to become engineers. History and logic, then, may well 
point towards confining the ‘bargainable interest’ of 
the Firemen solely to the effect and not the internal 
structure of the apprentice programs; this is not to 
say that both of the contending Unions may not have 
some contribution to make within the framework of 
their experience.”’ 


8. The judgment of the Court of Appeals, dated March 
14, 1969, reads as follows: 


“These cases came on to be heard on the record on 
appeal from the United States District Court for the 
District of Columbia, and were argued by counsel. 


“‘Ox ConsmeratTion THEREOF, It is ordered and ad- 
judged by this Court that the judgment of the District 
Court dated April 26, 1968, appealed from herein is 
hereby reversed, and the District Court is hereby di- 
rected to vacate the aforesaid judgment.”’ 


We note that while the Court of Appeals thus mandated 
this Court to vacate its April 26, 1968 judgment, the Court 
of Appeals did not direct this Court to dismiss the com- 
plaint and cross claim. 


9. After the entry of the April 28, 1968 judgment of this 
Court but prior to the decision on appeal, the defendant 
Great Northern Railway Company (hereinafter referred 
to as the ‘‘Great Northern’’)* announced its intention of 


3 As noted in footnote 2 on page 1, supra, the Great Northern has now been 
merged into the Burlington Northern Inc., but to avoid confusion we shall 
continue to refer to the carrier as the Great Northern. 
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implementing an agreement for an apprentice engineer 
training program entered into with the BLE on September 
13, 1967. Motions by the BLF&E for an injunction pending 
appeal restraining the Great Northern from instituting an 
apprentice training program pursuant to that agreement 
were denied by this Court and the Court of Appeals (on 
December 30, 1968 and January 3, 1969, respectively), and 
the BLF&E threatened to strike the Great Northern if that 
carrier commenced its apprentice engineer training pro- 
gram on January 6, 1969 as planned. Pursuant to a Motion 
for Temporary Restraining Order (filed January 3, 1969) 
and a Motion for Supplemental Injunctive Relief (filed 
January 6, 1969), filed in this case by the Great Northern, 
this Court issued a temporary restraining order (on Jan- 
uary 3, 1969) and a preliminary injunction prohibiting the 
threatened strike. The preliminary injunction was granted 
by an Order Re Motion by Great Northern Railway Com- 
pany for Preliminary Supplemental Injunctive Relief, en- 
tered on January 13, 1969. 


10. The Great Northern alleged that the strike threatened 
by the BLF&E would violate paragraph 3 of the April 26, 
1968 judgment of this Court and also would independently 
violate the Railway Labor Act and the Interstate Commerce 
Act (see, e.g., Motion for Supplemental Injunctive Relief, 
710). In its Findings of Fact and Conclusions of Law 
Re Motion by Great Northern Railway Company for Pre- 
liminary Supplemental Injunctive Relief, dated January 13, 
1969, this Court reached and decided only the contention 
that the threatened strike would violate paragraph 3 of 
the April 26, 1968 judgment. The Court’s Conclusions of 
Law in that regard read as follows (citations omitted) : 

‘*1. The Court refers to the Conclusions of Law 
made by it on April 26, 1968, which are deemed by this 
reference to be incorporated herein in their entirety. 

‘2. The Court has jurisdiction of the Great North- 
ern’s Motion for Supplemental Injunctive Relief and 
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has not been deprived of such jurisdiction by reason 
of the pendency in the United States Court of Appeals 
of appeals from the judgment entered on April 26, 
1968.... 


‘¢3. Neither Section 4 nor Section 8 of the Norris- 
LaGuardia Act (29 U.S.C. §§ 104, 108) deprived this 
Court of jurisdiction to issue the supplemental injunc- 
tive relief requested by the Great Northern. Section 
4is inapplicable to requests for injunctive relief against 
strikes which may violate the Railway Labor Act.... 
Even if Section 8 is applicable in such circumstances, 
there is no showing that the Great Northern has failed 
to comply with Section 8, and the public interest in 
preventing the threatened strike to avoid jeopardizing 
the Railway Labor Act under circumstances involved 
here would override any failure to comply with Sec- 
tion 8.... 


“4. While a carrier acts at peril of being right when 
it deals with a union engaged in a jurisdictional dispute 
with another union, pending resolution of that dispute 
by the National Mediation Board under Section 2 Ninth 
of the Railway Labor Act (45 U.S.C. § 152 Ninth), in 
that any agreement entered into with a union subse- 
quently found by the NMB not to represent the em- 
ployees concerned will be invalid, a carrier may deal 
with such a union in such circumstances if it chooses. 
Hence it was not improper for the Great Northern to 
enter into the September 13, 1967, agreement with the 
BLE or to implement that agreement, pending a deter- 
mination by the NMB of the dispute between the BLE 
and the BLF&E as to which union has jurisdiction to 
represent apprentices training to become locomotive 
engineers. ... 


“*5. The record in this proceeding, considered in its 
entirety, adequately establishes the substantiality of 
the Great Northern’s claim that the threatened strike 
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would violate Paragraph 3 of the Judgment entered in 
this action on April 26, 1968, and the Railway Labor 
Act. While a trial must be had before a final deter- 
mination can be made of the Great Northern’s claim, 
the Court concludes that there is a substantial prob- 
ability that the Great Northern will prevail after such 
trial and the balance of the equities favors the issuance 
of an injunction against the threatened strike pending 
a final determination. .. . 


“6. The request by the Great Northern for prelim- 
inary injunctive relief pending the final hearing and 
determination of its Motion for Supplemental Injunc- 
tive Relief should be granted, as provided in the Order 
being entered herewith. Inasmuch as a condition upon 
such injunctive relief, requested by the BLF&E, which 
would require the Great Northern to restore the status 
quo as it existed prior to the commencement of the 
apprentice training program on January 6, 1969, would 


achieve the same purpose as the injunction pending 
appeal which this Court and the Court of Appeals have 
already denied and would be contrary to the balance 
of the equities, the Court, in the exercise of its dis- 
cretion, declines the BLF&E’s request that any injunc- 
tion entered by this Court be conditioned in that man- 
ner....”” 


11. The BLF&E noted a separate appeal from the Jan- 
uary 13, 1969 order preliminarily enjoining a strike of 
the Great Northern. While that appeal was pending in 
the United States Court of Appeals for the District of 
Columbia Circuit (Docket No. 22,648), that Court issued 
its March 14, 1969 decision reversing this Court’s April 
26, 1968 judgment. Since the January 13, 1969 order was 
based upon the reversed judgment, it was obvious that 
that order would have to be set aside, and Judge Wright 
noted in his opinion that the ‘‘District Court orders 
enforcing its basic decree, from which the Firemen have 
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sought interim relief, must be vacated along with the 
deeree itself.” 410 F. 2d at 1034. On May 6, 1969, the 
BLF&E filed with the Court of Appeals in Docket No. 
22,648 a Motion for Summary Reversal of the January 
13, 1969 order. In the Response by Appellee Great North- 
ern Railway Company to Motion for Summary Reversal, 
filed May 9, 1969, the Great Northern urged the Court of 
Appeals to await action by the Supreme Court on peti- 
tions for writ of certiorari seeking review of the March 
14, 1969 decision. The Great Northern also noted its un- 
derstanding that the Court of Appeals had held in this 
regard ‘‘only that the preliminary injunction could not 
survive the April 26, 1968 judgment upon which it was 
based,’’ and ‘‘did not intend to decide . . . whether or 
not other grounds exist for enjoining the threatened strike’’ 
(Response, at 7). Since the Great Northern contended 
“that independent grounds do exist for enjoining the 
threatened strikes,’’ it urged that any reversal of the 
January 13, 1969 order should leave ‘‘no possible doubt 
about the fact that the District Court is not precluded 
from granting injunctive relief on grounds other than 
enforcement of the April 26, 1968 judgment... .’’ (Re- 
sponse, at 7). On June 17, 1969, the Court of Appeals 
entered an order ‘‘that further proceedings in this case 
be held in abeyance pending final disposition of the peti- 
tions for certiorari,’? and on November 19, 1969, after 
those petitions had been denied by the Supreme Court, 
the Court of Appeals entered the following order: 


‘On consideration of appellant’s motion for sum- 
mary reversal and of the responsive pleadings filed with 
respect thereto, it is 


‘¢OrpERED by the Court that appellant’s aforesaid 
motion be granted and the order of the District Court 
entered on January 12 [sic; 13], 1969, appealed from 
herein, granting a supplemental preliminary injunc- 
tion is reversed and this case is remanded to the Dis- 
trict Court for further proceedings.’’ 
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In remanding to this Court ‘‘for further proceedings,”’ 
the Court of Appeals obviously responded to the Great 
Northern’s urging that the Court should leave ‘‘no pos- 
sible doubt about the fact that the District Court is not 
precluded from granting injunctive relief on grounds other 
than enforcement of the April 26, 1968 judgment.’’ 


B. The Issues Now Before the Court 


1. In conference among counsel for the parties, the 
BLF&E has taken the position that the Court of Appeals 
has mandated this Court to dismiss the complaint and 
cross claim with prejudice, so that there are no issues 
remaining to be tried and nothing to be done other than 
to enter such a judgment on remand. It seems apparent 
to us, on the other hand, that the Court of Appeals has 
not mandated such a dismissal and contemplated the pos- 
sibility of further proceedings in this Court. 


2. The Court of Appeals expressly ‘‘remanded to the 
District Court for further proceedings’’ insofar as the 
appeal from the January 13, 1969 preliminary injunction 
against a strike of the Great Northern is concerned. See 
paragraph A-11, supra. We continue to be of the view 
that the threatened strike by the BLF&E would violate 
the Railway Labor Act and the Interstate Commerce Act, 
entirely apart from this Court’s April 26, 1968 judgment, 
and, indeed, we believe that both the opinion of Judge 
Wright and the opinion of Judge Burger on the appeal 
from that judgment provide added support for our view 
that the apprentice engineer agreement between the Great 
Northern and the BLE is valid and cannot under any 
circumstance justify a strike by the BLF&E. We under- 
stand, however, that the Great Northern and the BLF&E 
have composed their differences about this matter and the 
BLF&E no longer objects to the implementation of that 
agreement or threatens to strike over such implementation. 
Consequently, the issue appears to be moot and the Great 
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Northern does not presently intend to press its Motion 
for Supplemental Injunctive Relief. The Great Northern 
does object to a dismissal with prejudice which might give 
rise to a contention by the BLF&H, in the event of a 
future dispute about the matter, that the judgment of 
this Court is res judicata as to all contentions that might 
be raised in opposition to a strike by the BLF&E over 
the implementation of the apprentice training agreement 
between the Great Northern and the BLF&E. 


3. On the appeals from the April 26, 1968 judgment, the 
judgment of the Court of Appeals directed only that this 
Court ‘‘vacate the aforesaid judgment.’’ This Court was 
not directed to dismiss the complaint and the cross claim 
with prejudice, and we believe that the Court of Appeals 
did not intend to foreclose this Court from passing upon 
the alternative basis for the complaint and cross claim— 
that, if the matter is not within the exclusive jurisdiction 
of the NMB, the Co:.rt should decide whether the BLF&E’s 
apprentice engineer Section 6 notices exceed the bargain- 
able interest of the BLF&E as to the representative of 
the craft of locomotive firemen so as to be invalid and 
nonbargainable. This issue was raised by the complaint 
and by the cross claim, was not decided by this Court 
in the April 26, 1968 judgment, and a majority of the 
Court of Appeals—Judges Burger and Tamm—concluded 
that that Court ‘‘was not called upon now to define [the] 
scope’ of the BLF&E’s ‘‘bargainable interest’? in the 
training of apprentice engineers on the appeals from that 
judgment. See paragraphs A-3, 6, 7 and 8, supra. 


4. Consequently, the carrier defendants believe that the 
issue referred to in paragraph B-3 above remains to be 
decided by the Court in this case. On that issue, the 
primary position of the carrier defendants is the position 
suggested by Judges Burger and Tamm: that the ‘‘pri- 
mary interest of the Firemen at this juncture is to assure 
that their promotional rights are not impaired by having 
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graduate apprentices supersede existing firemen in their 
quest to become engineers,”’ and, therefore, that the ‘‘bar- 
gainable interest’? of the BLF&E is ‘‘confined solely to 
the effect and not the internal structure of the apprentice 
programs’’ (see paragraph A-7, supra). The carrier de- 
fendants contend that the Section 6 notices served by the 
BLF&E, on or about November 15, 1965, are not limited 
to the effect of an apprentice engineer training program 
on the promotional rights of existing firemen, but rather 
are almost entirely concerned with the internal structure 
of a program for training apprentices to become locomo- 
tive engineers, and hence that those notices exceed the 
bargainable interest of the BLF&E so that the carriers 
are not required to bargain with the BLF&E about them. 


5. The carrier defendants’ cross claim was not filed 
against, and did not seek any relief against, the NMB. 
Consequently, we will merely note our belief that the com- 
plaint may appropriately be dismissed as to the NMB 
in view of the decision by the Court of Appeals that 
the NMB does not have jurisdiction to decide the dispute 
between the BLE and the BLF&E as to which union has 
the right to represent apprentices training to become loco- 
motive engineers. 


C. The Facts Relevant to Those Issues 


1. Since the issues referred to in paragraph B-2 above 
appear to be moot, we shall refer below only to the facts 
which we now consider to be relevant to the issues re- 
ferred to in paragraphs B-3 and B-4 above. 


2. Most of the basic facts already have been found by 
this Court, in its Findings of Fact and Conclusions of 
Law entered on April 26, 1968 in connection with the judg- 
ment of that date. As the Court stated in paragraph 9 
of its Conclusions of Law (see paragraph A-4, supra), 
there is ‘‘no genuine issue’’ as to those facts, and neither 
that conclusion nor the findings of fact made by the Court 
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were attacked on appeal. Those findings of fact are as 
follows (the footnotes have been added): 


‘1, Each of the defendants Louisville & Nashville 
Railroad Company, Southern Pacific Company, Great 
Northern Railway Company, Illinois Central Railroad 
Company, Atlantic Coast Line Railroad Company, and 
St. Louis Southwestern Railway Company is a ‘car- 
rier’ as defined in Section 1 First of the Railway 
Labor Act (45 U.S.C. § 151 First).‘ 


“2. The plaintiff Brotherhood of Locomotive En- 
gineers (hereinafter called the ‘BLE’), and the de- 
fendant Brotherhood of Locomotive Firemen and En- 
ginemen (hereinafter called the ‘BLF&H’) are un- 
incorporated labor organizations which represent 
certain employees of the carrier defendants and of 
various other carriers for purposes of the Railway 
Labor Act (45 U.S.C. §§ 151 et seq.).® 


“3. The defendant National Mediation Board (here- 
inafter called the ‘NMB’) is an agency of the federal 
government which has certain duties, powers, and 
functions under the Railway Labor Act (45 U.S.C. 
§ 154). 


“4. In the railroad industry, the representation of 
employees by labor organizations is and for many 
years has been on the basis of crafts or classes of 
employees. 


“<5. There are and for many years have been two 
crafts or classes of engine service employees, that is, 
employees whose basic duties are confined to service 
in the cabs of locomotives: locomotive engineers and 
locomotive firemen. 


4See footnote 2 on page 1, supra, in regard to the subsequent mergers by 
two of the carrier defendants, 


5 See footnote 1 on page 1, supra, in regard to the subsequent merger by 
the BLF&E. 
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“6. The BLE is and for many years has been the 
duly designated and authorized representative of the 
craft or class of locomotive engineers on each of 
the carrier defendants and on most of the other rail- 
roads in the United States. On each carrier where 
that is true, it is undisputed that under the Railway 
Labor Act the BLE is the exclusive representative 
of all of the carrier’s employees within the craft or 
class of locomotive engineers and is the only organi- 
zation authorized to serve upon the carrier under 
Section 6 of the Railway Labor Act (45 U.S.C. § 156) 
notices of proposals to change the rates of pay, rules, 
or working conditions applicable to the craft or class 
of locomotive engineers, to confer, negotiate, or bar- 
gain with the carrier about such proposals, and to 
enter into agreements with the carrier about the rates 
of pay, rules, and working conditions applicable to 
the craft or class of locomotive engineers. 


“7, The BLF&E is and for many years has been 
the duly designated and authorized representative of 
the craft or class of locomotive firemen on each of 
the carrier defendants and on most of the other rail- 
roads in the United States. On each carrier where 
that is true, it is undisputed that under the Railway 
Labor Act the BLF&E is the exclusive representative 
of all of the carrier’s employees within the craft or 
class of locomotive firemen and is the only organiza- 
tion authorized to serve upon the carrier under Sec- 
tion 6 of the Railway Labor Act (45 U.S.C. § 156) 
notices of proposals to change the rates of pay, rules, 
or working conditions applicable to the craft or class 
of locomotive firemen, to confer, negotiate, or bargain 
with the carrier about such proposals, and to enter 
into agreements with the carrier about the rates of 
pay, rules, and working conditions applicable to the 
craft or class of locomotive firemen. 


2 

“8. There is no existing separate craft or class of 
employees, for purposes of the Railway Labor Act, 
designated or known as ‘engine service employees’ or 
‘locomotive enginemen.’ The term ‘engine service 
employees’ is commonly understood in the railroad 
industry to refer to both locomotive engineers and 
locomotive firemen. 


‘9, Locomotive engineers generally are needed and 
used on all locomotives operated by a carrier. Prior 
to the effectuation of the Award by Arbitration Board 
No. 282, agreements between the carriers and the 
BLF&E generally required that a locomotive fireman 
be used on each locomotive operated by acarrier. That 
Award, which was issued on November 26, 1963, pur- 
suant to Public Law 88-108 (77 Stat. 132), generally 
authorized the carriers to eliminate up to ninety per- 
cent of locomotive fireman positions on locomotives 
in freight and yard service. 


‘10. For many years, the carriers’ needs for ad- 
ditional locomotive engineers had been met primarily, 
although not exclusively, by the promotion of quali- 
fied locomotive firemen to the craft or class of loco- 
motive engineers. When a locomotive engineer is 
no longer needed as such, because of fluctuations in 
the carrier’s business or other reasons, he may be 
demoted, according to his seniority, to the craft or 
class of locomotive firemen. The collective bargain- 
ing agreements between each carrier and the BLE and 
the collective bargaining agreements between that car- 
rier and the BLF&E contain substantially identical 
provisions concerning the promotion of qualified loco- 
motive firemen to locomotive engineers and the de- 
motion of unneeded locomotive engineers to locomotive 
firemen. Those provisions were adopted by the Di- 
rector General of Railroads in 1919, when the rail- 
roads were being operated by the Federal Government, 
and have been retained, with some modifications, ever 
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since. They do not specify the training required 
before a locomotive fireman may be qualified for 
promotion to locomotive engineer or a locomotive en- 
gineer may be hired by a carrier. 


“11, A locomotive fireman who has been promoted 
to the craft or class of locomotive engineers there- 
after is represented by the BLE (except on those few 
railroads on which the craft or class of locomotive 
engineers is represented by the BLF&E) for as long 
as he remains a member of that craft or class; he 
is no longer represented by the BLF&E; and the 
rates of pay, rules, and working conditions established 
by the carrier with the BLE, rather than the rates 
of pay, rules, and working conditions established by 
the carrier with the BLF&E, are applicable to such 
individual. When a locomotive engineer has been 
demoted to the craft or class of locomotive firemen, 
thereafter he is represented by the BLF&E (except 
on those few railroads on which locomotive firemen are 


represented by the BLE) for as long as he remains 
a member of that craft or class; he is no longer 
represented by the BLE; and the rates of pay, rules, 
and working conditions established by the carrier with 
the BLF&E, rather than the rates of pay, rules and 
working conditions established by the carrier with the 
BLE, are applicable to such individual. 


‘612. Prior to the effectuation of the Award by 
Arbitration Board No. 282 (Finding of Fact 9, above), 
the needs of the carriers for additional locomotive 
engineers generally could be fully satisfied through 
the promotion of qualified locomotive firemen and 
the hiring of persons otherwise qualified to become 
locomotive engineers. There was no necessity for a 
program to train apprentices to become locomotive 
engineers, and none of the carriers had such a pro- 
gram. As the number of locomotive firemen employed 
by the carriers, and thus the number of locomotive 
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firemen qualified for promotion to locomotive engineers, 
has been reduced following effectuation of the Award 
by Arbitration Board No. 282, the defendant Louis- 
ville & Nashville Railroad Company has found it 
necessary to provide an additional source for obtaining 
locomotive engineers. Other carrier defendants and 
other railroads foresee a similar need within the 
near future. 


‘13. In order to meet its needs for locomotive engi- 
neers, the defendant Louisville & Nashville Railroad 
Company determined it to be necessary, in April 1966, 
to establish a program for the training of apprentices 
to become locomotive engineers. On April 28, 1966, 
that carrier and the BLE entered into an agreement 
establishing the rate of pay applicable to such appren- 
tices. While the Louisville & Nashville continues to 
promote qualified and available locomotive firemen to 
positions as locomotive engineers, part of its need for 
additional locomotive engineers is now being met by 
hiring apprentices who have successfully completed 
the apprentice training program and qualified to be- 
come locomotive engineers. The BLE has been recog- 
nized by the Louisville & Nashville as the designated 
and authorized bargaining representative of the ap- 
prentices, and the BLF&E has not applied to the NMB 
for an investigation to determine whether someone 
other than the BLE should be certified as the desig- 
nated and authorized representative of such appren- 
tices. 


‘14. The defendant Great Northern Railway Com- 
pany and the BLE entered into an agreement concern- 
ing the future training of apprentices to become loco- 
motive engineers on September 13, 1967. Apart from 
the Louisville & Nashville and the Great Northern, 
none of the carrier defendants has yet established a 
program for training apprentices to become locomotive 
engineers. In some instances, the establishment of 
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such a program has been delayed by the dispute be- 
tween the BLE and the BLF&E as to which organiza- 
tion is entitled to represent apprentices training to 
become locomotive engineers, but some of the carrier 
defendants and other railroads believe that the estab- 
lishment of such an apprentice training program with- 
in the relatively near future will be essential in order 
to assure them of an adequate supply of qualified loco- 
motive engineers. 


“*15. On or about March 25, 1965, the BLF&E served 
upon the defendant Louisville & Nashville Railroad 
Company a notice, purportedly pursuant to Section 6 
of the Railway Labor Act (45 U.S.C. § 156), which pro- 
posed the establishment of an apprentice training pro- 
gram. On or about April 28, 1965, the BLF&E served 
upon the defendant Southern Pacifie Company a no- 
tice, purportedly pursuant to Section 6 of the Railway 
Labor Act, which proposed the establishment of an ap- 
prentice training program. On or about November 15, 
1965, the BLF&E served upon each of the carrier de- 
fendants except the Louisville & Nashville Railroad 
Company and upon more than 100 other railroads 
throughout the United States a notice, purportedly 
pursuant to Section 6 of the Railway Labor Act; this 
notice consisted of three parts identified as ‘Notice No. 
1,’ ‘Notice No. 2,’ and ‘Notice No. 3’; the part desig- 
nated as ‘Notice No. 3’ proposed the establishment of 
an apprentice training program. ‘Notice No. 3’ and 
the notices served upon the Louisville & Nashville and 
the Southern Pacific, described above, are hereinafter 
called the ‘apprentice notices.’ 


“16. In its apprentice notices, the BLF&E proposed 
to require the carriers to establish a program for the 
training of apprentices who, upon successful comple- 
tion cf the program, would become qualified and re- 
ceive seniority as locomotive engineers, and those no- 
tices otherwise relate to the training of apprentices to 
become locomotive engineers. 
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“17. In correspondence with the carriers shortly 
after the BLF&E’s apprentice notices had been served, 
the BLE claimed that those notices encroached upon its 
jurisdiction as the representative of the craft or class 
of locomotive engineers and that the carriers could not 
lawfully bargain or agree with the BLF&E upon the 
apprentice training program proposed in those notices. 
The BLE has since consistently maintained that posi- 
tion before the NMB and in this Court, as well as 
otherwise, and threatens to strike and engage in other 
self-help against any carrier that confers, negotiates, 
or otherwise agrees with the BLF&E upon the merits 
of its apprentice notices. 


‘18. In correspondence with the carriers and the 
NMB and before this Court, the BLF&E has claimed 
and it now claims that its apprentice notices come 
within its jurisdiction as the representative of the craft 
or class of locomotive firemen and that the carrier de- 
fendants and the other carriers served with the said 
notices are required by the Railway Labor Act to con- 
fer, negotiate, and otherwise bargain with the BLF&E 
about the merits of the proposals made therein. There 
is substantial likelihood that the BLF&E, if not re- 
strained by the court, will engage in strikes or other 
self-help against the carriers with respect to those 
proposals if the procedures of the Railway Labor Act 
are exhausted without an agreement being reached 
between the said carriers and the BLF&E. 


**19. Since the BLF&E’s apprentice notices were 
served on the carriers, there has existed, and there now 
exists, a dispute between the BLF&E and the BLE as 
to whether apprentices being trained to become loco- 
motive engineers are a part of the craft or class of 
locomotive firemen. 


‘20. A strike by either the BLE or the BLF&E 
against any of the carrier defendants would cause 
grave and irreparable injury to the carrier and would 
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disrupt essential transportation services in interstate 
commerce, 


‘¢21. The carrier defendants and the other carriers 
served with the BLF&H’s apprentice notices have ex- 
pressed their willingness to bargain with the duly 
designated and authorized representative of appren- 
tices training to become locomotive engineers regard- 
ing any valid and bargainable proposal with respect to 
the rates of pay, rules, or working conditions appli- 
cable to such apprentices. The carriers have objected 
to the BLF&E’s apprentice notices, however, on the 
ground that those notices are invalid and non-bargain- 
able under the Railway Labor Act because they are 
not within the jurisdiction of the BLF&E as the repre- 
sentative of the craft or class of locomotive firemen. 
The carriers have contended that they are not required 
to bargain or agree with the BLF&E with respect to 
the BLF&EH’s apprentice notices unless and until it has 
been definitely determined that the BLF&E is the desig- 
nated and authorized representative of apprentices 
training to become locomotive engineers. Conse- 
quently, the carriers have refused to bargain with the 
BLF&E upon the merits of the BLF&H’s apprentice 
notices. At various times, the BLF&E has applied to 
the NMB for its mediation services with respect to the 
apprentice notices served upon the carrier defendants 
and some of the other carriers, but no mediation upon 
the merits of the notices has occurred. The BLF&E 
has requested the NMB to terminate its services with 
respect to such notices, but the NMB has not done so. 


‘*22. On or about June 6, 1966, the representative of 
the carrier defendants and the other carriers that had 
been served with the BLF&E apprentice notices in- 
formed the NMB of the dispute between the BLF&E 
and the BLE arising out of the BLF&H’s apprentice 
notices and requested mediatory services of the NMB 
in order that the carriers might ‘be properly and 
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legally informed as to which of the two disputing or- 
ganizations may legally bargain for and on behalf of 
apprentice locomotive engineers.’ On or about June 
21, 1966, the NMB dismissed this application on the 
ground that the question as posed ‘involved a question 
of representation’ and that ‘[s]uch issues are resolved 
under Section 2, Ninth, of the Railway Labor Act.’ On 
or about June 29, 1966, counsel for the carriers re- 
quested a hearing for the purpose of securing clarifica- 
tion of the grounds for dismissal. This request was 
denied by the NMB on June 22, 1966. 


“693. On or about June 25, 1966, the BLF&E filed a 
complaint against the defendant Louisville & Nashville 
Railroad Company in the United States District Court 
for the Western District of Kentucky (Civil Action 
No. 5402). In that complaint, the BLF&E sought to 
restrain the Louisville & Nashville from effectuating 
and implementing the agreement of April 28, 1966, be- 
tween the Louisville & Nashville and the BLE (Find- 
ing of Fact 13, above). On or about July 5, 1966, the 
court dismissed that action after concluding that the 
‘action involves a controversy between BLF&E and 
BLE ... as to which of those organizations is the ex- 
clusive bargaining representative for and in behalf 
of the apprentice locomotive engineers employed by 
the L&N and this Court has no jurisdiction to deter- 
mine that controversy, the determination of which is 
exclusively within the jurisdiction of the National 
Mediation Board.’ An appeal by the BLF&E is now 
pending in the United States Court of Appeals for the 
Sixth Circuit (No. 17,588).° 

“94. On or about June 30, 1966, and July 5, 1966, the 
BLE informed the NMB of the BLF&E’s challenge to 


6 The Sixth Circuit subsequently affirmed on the ground that ‘‘ Jurisdictional 
disputes between labor organizations governed by the Railway Labor Act 
are within the exclusive jurisdiction of the National Mediation Board.’’ 
Brotherhood of Locomotive Fire. & E. v. Louisville g N. BR. Co. 400 F.2d 
572, 575 (6th Cir., 1968), cert. den., 393 U.S. 1050 (1969). 
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its right to represent apprentice locomotive engineers 
employed by the Louisville & Nashville and requested 
the NMB’s services pursuant to Section 2 Ninth of the 
Railway Labor Act. On July 22, 1966, the NMB dis- 
missed this application on the ground that its author- 
ity under Section 2 Ninth does not extend to a ‘juris- 
dictional dispute as such,’ and that ‘the dispute, if any 
exists, is not a representation dispute; but may in- 
volve an issue as to the right of the employees of one 
craft or class to do the work that is alleged to be that 
commonly done by employees of another craft or class. 
Procedures other than those outlined in Section 2, 
Ninth, of the Railway Labor Act are available to settle 
such disputes.’ 


“95, On or about July 22, 1966, the NMB, acting 
upon the mediation cases involving the BLF&EH’s ap- 
prentice notices served upon the defendants Louisville 
& Nashville Railroad Company and Southern Pacific 


Company, notified the BLF&E and the carriers’ rep- 
resentative that, because of the denial of the carriers’ 
request for a hearing with respect to the dismissal of 
the carriers’ application dated June 6, 1966 (Finding 
of Fact 22, above), the BLF&E and the carriers ‘should 
now enter into discussion concerning the Section 6 
notices served by the BLF&E....’ Accordingly, the 
NMB announced that mediation conferences with re- 
spect to the apprentice notices served by the BLF&E 
upon those two carriers would be held on August 4, 
1966. 


“696. On July 27, 1966, the BLH, stating its conten- 
tion that the BLF&E’s apprentice notice as served on 
the defendant Southern Pacific Company infringed on 
the BLE’s right to represent apprentice locomotive 
engineers, applied for the NMB’s services under Sec- 
tion 2 Ninth of the Railway Labor Act to determine 
which organization does represent apprentice locomo- 
tive engineers on the Southern Pacific for purposes of 
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the Railway Labor Act, in order that the BLE might 
know whether that carrier could properly and legally 
bargain with the BLF&E concerning the apprentice 
notice. On July 28, 1966, the BLE requested the NMB 
to reconsider its dismissal of the BLE’s Section 2 
Ninth application with respect to the right to represent 
apprentice locomotive engineers on the Louisville & 
Nashville (Finding of Fact 24, above), and to advise 
the BLE as to the nature of the ‘[p]rocedures other 
than those outlined in Section 2 Ninth’ which the NMB 
had stated, in dismissing that application, ‘are avail- 
able’ to settle the dispute between the BLE and the 
BLF&E (Finding of Fact 24, above). The NMB did 
not reply to either the July 27, 1966 [application as 
to the situation on the Southern Pacific or the July 28, 
1968]" request with respect to the situation on the 
Louisville & Nashville, except that the NMB notified 
the BLE, on or about August 1, 1966, that mediation 
conferences would be held as scheduled on August 4, 
1966. 


“27. On August 4, 1966, representatives of the NMB 
met separately with representatives of the BLF&E 
and representatives of the carriers, but the merits of 
the BLF&H’s apprentice notices were not discussed. 
No further mediation with respect to those notices has 
been scheduled. 


3. In addition to the facts already found by this Court, 
the facts which we now expect to be relevant to the issues 
referred to in paragraphs B-3 and B-4 above (which facts 
are expected to be substantially undisputed) include the 
following: 


(a) In the railroad industry, the organization represent- 
ing a class or craft of employees on a carrier traditionally 


7It seems plain from the context that the bracketed language or language 
having similar import was inadvertently omitted from the findings. 
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has represented apprentices being trained by the carrier to 
qualify as a member of that craft. This is true, for ex- 
ample, of such crafts as the electricians, machinists, boiler- 
makers, sheet metal workers, and carmen. To the extent 
that the internal structure of apprentice training programs 
has been the subject of collective bargaining and agree- 
ments, the bargaining and agreements have been between 
the carriers concerned and the organization representing 
the craft for which the apprentices are training. 


(b) As Findings of Fact 12-14 (paragraph C-2 above) 
indicate, there were no programs for training apprentice 
locomotive engineers prior to the Award of Arbitration 
Board No. 282, but the defendant Louisville & Nashville 
Railroad Company entered into an apprentice engineer 
agreement with the BLE on April 28, 1966, and the defend- 
ant Great Northern entered into an apprentice engineer 
agreement with the BLE on September 13, 1967. Both of 
those agreements are limited to aspects of the internal 
structure of the apprentice training program (including 
the wages of the apprentices). Neither of those agree- 
ments interferes with the promotion rights of locomotive 
firemen, and the two carriers continue to promote qualified 
firemen to locomotive engineer when they are entitled to 
promotion under the agreements between those carriers 
and the BLF&E. The BLE, which represents the craft of 
locomotive engineers on the two carriers, represents the 
apprentice engineers employed by those carriers and none 
of the apprentices have applied to the NMB, pursuant to 
Section 2 Ninth of the Railway Labor Act, for a determina- 
tion as to whether they should be represented by some other 
organization such as the BLF&E. 


(c) A number of carriers who are not parties to this 
case now have entered into apprentice engineer agreements 
with the BLE. These include the Georgia Railroad (April 
6, 1967), the Clinchfield Railroad Company (August 31, 
1967), the St. Louis-San Francisco Railway Company and 
the Alabama, Tennessee and Northern Railroad Company 
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(April 23, 1969), and the Atlanta and West Point Rail 
Road Company and the Western Railway of Alabama 
(July 26, 1969). All of those agreements are limited to 
aspects of the internal structure of the apprentice training 
program (including the wages of the apprentices), none of 
those agreements interferes with the promotion rights of 
locomotive firemen, and the carriers involved continue to 
promote qualified firemen to locomotive engineer when they 
are entitled to promotion under agreements between those 
carriers and the BLF&E. The BLE, which represents the 
craft of locomotive engineers on each of those carriers, 
represents the apprentice engineers employed by those car- 
riers, and none of the apprentices have applied to the 
NMB, pursuant to Section 2 Ninth of the Railway Labor 
Act, for a determination as to whether they should be rep- 
resented by some other organization such as the BLF&E. 


(d) None of the carrier defendants has made an agree- 
ment with the BLF&E regarding the internal structure of 
a program for the training of apprentices to become loco- 
motive engineers, and no other carrier on which the BLF- 
&E does not represent the craft of locomotive engineers 
has made such an agreement with the BLF&E. On the 
other hand, at least one carrier on which the BLF&E 
represents the craft of locomotive engineers (the Bangor 
and Aroostook Railroad Company) has made an agree- 
ment with the BLF&E (on June 30, 1967) concerning a 
program for training apprentices to become locomotive 
engineers. In addition, some carriers have made agree- 
ments with the BLF&E, as representative of the craft of 
locomotive firemen, which have the purpose and effect of 
expediting the training and qualification of firemen for pro- 
motion to locomotive engineer. 


(e) The apprentice notices served by the BLF&E on the 
carrier defendants and more than 100 other carriers (see 
Finding of Fact 15, paragraph C-2 above) propose, among 
other things, the establishment of system and local com- 
mittees to administer the apprentice training program 
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composed of an equal number of representatives of the 
earrier and the BLF&E and excluding any representation 
by the BLE; rules governing the qualification and selection 
of apprentices; rules governing the number of apprentices, 
the term of apprenticeship and the training to be given to 
the apprentices; rules governing the wages to be paid to 
the apprentices; to prohibit the carrier from hiring any 
engine service employees (which include locomotive engi- 
neers) who have not completed the apprentice training 
program; and to require that employees who successfully 
complete the apprentice training program be hired by the 
carrier as a locomotive engineer. A copy of the Section 6 
notice served by the BLF&E on most of the carriers, iden- 
tified as Notice No. 3, is attached to the carrier defendants’ 
cross claim as Exhibit 2. 


(f) The BLE has now served Section 6 notices relating 
to the establishment of an apprentice engineer training 
program on many of the nation’s rail carriers, including 
the following defendants: Atlantic Coast Line Railroad 
Company (by service on the Seaboard Coast Line Railroad 
Company, May 14, 1969, into which the Atlantic Coast 
Line has been merged) ; Illinois Central Railroad Company 
(on March 20, 1968); St. Louis-Southwestern Railway 
Company (May 23, 1969); and the Southern Pacific Com- 
pany (T&L Lines, on June 11, 1969). The BLE proposes, 
among other thing to prohibit the promotion of firemen to 
locomotive engineer except by enrollment in and qualifica- 
tion under the proposed apprentice training program; 
determination by the carrier of the instruction to be given 
to the apprentices, the term of the apprenticeship and the 
number of apprentices; to establish rules governing the 
wages and fringe benefits of the apprentices; to establish 
rules governing the use of engineers as instructors; to estab- 
lish rules governing the use of apprentices in emergency 
service; to require that apprentices be hired as locomotive 
engineers upon successful completion of the apprentice 
training program and that, after being so hired, they have 
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the same rights as other engineers to be demoted to and 
used as a fireman when not needed for service as an engi- 
neer. 


D. Estimate of Trial Time 


The carrier defendants anticipate that the issues referred 
to in paragraphs B-3 and B-4 above may be decided on 
motion for summary judgment, and that a trial will not 
be necessary. If a trial is required, our present estimate 
is that the time required to present the case for the carrier 
defendants will be approximately one day. 


E. List of Witnesses 


If a trial is required, the only witness that the carrier 
defendants now anticipate calling is John P. Hiltz, Jr., 
Chairman of the National Railway Labor Conference, 1225 
Connecticut Avenue, N. W., Washington, D. C. 20036. 


F. List of Documents to be Introduced at Trial 


If a trial is required, the carrier defendants now antici- 
pate that they may introduce the following documents 
(either in whole or in part) into evidence at the trial: 


1. The exhibits to the complaint. 
2. The exhibits to the carrier defendants’ cross claim. 
3. The exhibits to the Answer of Defendant BLF&E. 


4.The Affidavit of H. E. Gilbert, filed in this case on 
January 20, 1967, and the exhibits thereto. 


5. The Affidavit of C. J. Coughlin, filed in this case on 
January 20, 1967, and the exhibits thereto. 


6. The Affidavit of James E. Wolfe, filed in this case on 
March 24, 1967, and the exhibits thereto. 


7. The Affidavit of H. E. Gilbert in Reply to Affidavits 
of C. J. Coughlin and James E. Wolfe, filed in this 
case on June 5, 1967. 
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8. The agreements between the BLE and two of the car- 
rier defendants (the Louisville & Nashville and the 
Great Northern) identified in paragraph C-3(b) 
above. 

9. The agreements between the BLE and certain carriers 
not party to this case (Georgia Railroad, Clinchfield, 
St. Louis-San Francisco, Alabama, Tennessee and 
Northern, Atlanta and West Point, and Western 
Railway of Alabama) identified in paragraph C-3(c) 
above. 

10. The agreement between the BLF&E and the Bangor 
and Aroostook Railroad Company identified in para- 
graph C-3(d) above. 

11. The Section 6 notices served by the BLE on four of 
the carrier defendants, identified in paragraph C-3 (f) 
above. 


G. Requests for Stipulations 


1. That the facts stated in paragraphs C-2 and C-3 above 
are true and correct. 


2. That the documents listed in paragraphs F-1 through 
F-11 above may be admitted in evidence without formal 
proof, subject to objections as to relevancy and materiality. 


H. Trial Brief 


The propositions of law and supporting authorities upon 
which the carrier defendants now intend to rely in regard 
to the issues set forth in paragraphs B-3 and B-4 above in- 
clude the following: 


1. The courts have jurisdiction to enforce the mandates 
of the Railway Labor Act, except with respect to matters 
that have been admitted to the exclusive jurisdiction of the 
National Mediation Board or an adjustment board estab- 
lished under Section 3 (45 U.S.C. § 153) of the Act. Rail- 
road Trainmen v. Howard, 343 U.S. 768, 774 (1952) ; Steele 
vy. L. & N. RB. Co., 323 U.S. 192, 204-207 (1944); Brother- 


86 


hood of Railroad Trainmen v. Smith, 251 F.2d 282, 285-286 
(6th Cir., 1958). 


2. The courts have jurisdiction to determine the validity 
or bargainability of proposals made in notices served pur- 
suant to Section 6 of the Railway Labor Act (45 U.S.C. 
§ 156), except insofar as that issue involves matters com- 
mitted to the exclusive jurisdiction of the National Media- 
tion Board or a Section 3 adjustment board. Locomotive 
Engineers v. B. € O. R. Co., 372 U.S. 284 (1963); Teleg- 
raphers v. Chicago & N.W. R. Co., 362 U.S. 330 (1960) ; 
Brotherhood of Railroad Trainmen v. Akron & B.B. R. Co., 
385 F.2d 581, 599-604 (D.C. Cir., 1967).* 


3. Under the March 14, 1969 decision by the Court of 
Appeals in this case, the issue as to the validity or bargain- 
ability of the BLF&E’s Section 6 notices proposing to 
establish a program for training apprentices to become 
locomotive engineers does not involve matters within the 
exclusive jurisdiction of either the National Mediation 


Board or a Section 3 adjustment board. Brotherhood of 
Loc. Fire. & Eng. v. National Mediation Bd., 410 F.2d 1025 
(D.C. Cir., 1969). 


4, If the proposals made by the BLF&E in the Section 
6 notices involved here go beyond the bargainable interest 
of the BLF&E as representative of the craft or class of 
locomotive firemen, those Section 6 notices are invalid or 
nonbargainable and the carriers are not required to bar- 
gain with the BLF&E about the proposals made therein. 
Brotherhood of Railroad Trainmen v. Akron & B.B. R. Co., 
385 F.2d 581, 599-604 (D.C. Cir., 1967); Southern Pacific 
Co. v. Switchmen’s Union of North America, 356 F.2d 332 
(9th Cir., 1965); Order of Railway Cond. & Brake. v. 
Switchmen’s Union, 269 F.2d 726, 730-734 (Sth Cir., 1959) ; 


8In the Akron ¢ B.B. R. Co. case, the Court of Appeals decided the validity 
or bargainability of ‘‘Notice No, 1’’ and ‘‘Notice No. 2’’ served by the 
BLF&E upon the carriers together with the ‘‘Notice No, 3’’ that is involved 
in this case (see Finding of Fact 15 in paragraph C-2 above). The issue 
as to the validity or bargainability of Notice No. 3 was removed from that 
case by ‘‘stipulation of the parties’’ (see 385 F.2d, at 600). 


87 


Brotherhood of Railroad Trainmen v. Smith, 251 F.2d 282, 
286-287 (6th Cir., 1958); Detroit, Toledo & Ironton R.R. 
Co. v. Locomotive Engineers, 62 CCH Labor Cases q 10,868 
(E.D. Mich., 1969). 


9. Past bargaining practices among the carriers and the 
unions representing their employees are relevant to the 
issue of what is bargainable. Telegraphers v. Chicago & 
N.W. R. Co., 362 U.S. 330, 338 (1960) ; Telegraphers v. Ry. 
Express Agency, 321 U.S. 342, 346 (1944) ; Brotherhood of 
Railroad Trainmen v. Akron & B.B. R. Co., 385 F.2d 581, 
601 (D.C. Cir., 1967). 


6. The bargainable interest of the BLF&E, as repre- 
sentative of the craft or class of locomotive firemen, in pro- 
grams for training apprentices to become locomotive engi- 
neers is limited to the effect of an apprentice engineer 
training program, insofar as may be necessary to assure 
that the rights of locomotive firemen to be promoted to 
locomotive engineer are not impaired by such a program, 
and does not extend to the internal structure of an appren- 


tice engineer training program. Brotherhood of Loc. Fire. 
& Eng. v. National Mediation Bd., 410 F.2d 1025, 1035 
(D.C. Cir., 1969). 


Respectfully submittéd, 


Francis M. Sea 

Ricuarp T. Conway 
734 Fifteenth Street, N. W. 
Washington, D. C. 20005 


James A. Wiucox 
1225 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Attorneys for the Carrier 
Defendants. 
Sura & Garpver 
734 Fifteenth Street, N. W. 
Washington, D. C. 20005 
Of Counsel. 
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[Filed July 13, 1970] 


Pre-Trial Statement of Brotherhood of Locomotive Firemen 
and Enginemen Subsequent to Court of Appeals Opinion 
and Judgments 


The purpose of this ‘pre-trial statement,’’ submitted by 
Defendant Brotherhood of Locomotive Firemen and En- 
ginemen (‘‘BLF&B’’) is to establish that there is nothing 
to try or to hear in the light of the Court of Appeals dis- 
position of this case (133 U.S. App. D.C. 326, 410 F.2d 
1025 (1969), cert. denied, 396 U.S. 878 (1969)). The Court 
of Appeals opinion sets out the pertinent facts and the 
principles of law which are, of course, now binding upon 
this Court. In our reading of that opinion and particularly 
in view of the petitions for rehearing which were filed with 
the Court of Appeals and the judgments which were entered 
by it, the only appropriate action for this Court is to enter 
an order of dismissal (and discharge the bond filed by 
Great Northern on the injunction it obtained). 


This Court entered two Orders prior to the disposition 
by the Court of Appeals. One, entered on April 26, 1968, 
related to the underlying dispute and granted the motions 
for summary judgment by Plaintiff Brotherhood of Loco- 
motive Engineers (‘‘BLE’’) and the Carrier Defendants, 
which had filed a cross-claim against Defendant National 
Mediation Board (‘‘NMB’’) and the BLF&E, enjoining 
the mediation which the NMB was about to commence with 
the BLF&E and the Carrier Defendants on a bargaining 
proposal made by the BLF&E under Section 6 of the Rail- 
way Labor Act (45 U.S.C. § 156), known as “‘BLF&E 
Notice No. 3,’ dealing with firemen becoming engineers, 
and also enjoining the BLF&E from striking to enforce 
bargaining on that Notice, until the NMB had made fur- 
ther determinations. The other Order of this Court, en- 
tered on January 13, 1969, granted injunctive relief against 
a strike by the BLF&E against the Great Northern Railway 
Company. The Great Northern’s announcement that it 
would effectuate an agreement for filling engineer positions 
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which it had made with the BLE triggered the BLF&E 
strike threat. In granting the injunction, this Court relied, 
as did Great Northern in requesting it, upon the April 26, 
1968 Order. 


Both the BLF&E and the NMB took appeals from the 
April 26, 1968 Order of this Court. These appeals, dock- 
eted respectively as Nos. 22,050 and 22,185, were disposed 
of by the Court of Appeals in its opinion. While the appeal 
was pending and prior to argument, the BLF&H filed a 
Motion For Interim Relief in the Court of Appeals seeking 
in effect a stay of the January 13, 1969 injunctive Order of 
this Court so that it could strike the Great Northern. 


For the reasons set out in its opinion, the Court of Ap- 
peals rejected the judgment of this Court, and held that 
the BLF&E had the right to enforce collective bargaining 
under the Act on its Notice No. 3 and that the mediation 
should proceed without any such advance NMB determina- 
tions as this Court had required. 


The unanimous Court of Appeals opinion concluded as 
follows: 


‘ Accordingly, the District Court’s injunction order- 
ing the Board to decide the dispute must be vacated. 
The District Court orders enforcing its basic decree, 
from which the Firemen have sought interim relief, 
must be vacated along with the decree itself.’’ 133 
U.S. App. D.C. at 335, 410 F.2d at 1034. 


There was no dissenting opinion. While Judge Burger 
added a concurring opinion, in which Judge Tamm joined, 
to the effect that the result was regrettable as a practical 
matter but absolutely unavoidable as a legal matter, there 
was no indication of dissent or divorcement from the Opin- 
ion of the Court written by Judge Wright. 


After the decision of the Court of Appeals, the BLE 
filed a Petition for Rehearing and the Carriers a Petition 
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for Clarification or Rehearing. Both urged that the con- 
curring opinion had imported some ambiguity into the 
Court’s opinion and requested the Court of Appeals to 
amend its decision so as to direct this Court to engage in 
further proceedings so as to (1) diminish the scope of the 
BLF&BE’s bargainable interest in its own Notice No. 3, and 
(2) consider enjoining the BLF&E strike against Great 
Northern on other grounds than violation of the April 26, 
1968 Order. 


While we do not know precisely what the BLE and the 
Carriers will now be submitting to this Court in their Pre- 
Trial Statements, we would anticipate that they will be at- 
tempting to raise the very same issues which were raised 
in those Petitions. In essence, we believe that their re- 
fusal to join in an order of dismissal reflects a desire to 
refile in this Court the selfsame Petitions for Rehearing of 
the Court of Appeals decision which have already been 
filed in the Court of Appeals and disposed of by it. 


On April 29, 1969 (corrected on May 14, 1969, to reflect 


that the Carriers, rather than the NMB, had petitioned 
for rehearing), the Court of Appeals entered a simple 
order denying both Petitions for Rehearing. All three 
judges participated. Thereafter, BLE and the Carriers 
obtained a stay of mandate, pending petitions to the Su- 
preme Court, which were duly filed. The Supreme Court 
denied certiorari on October 20, 1969 (396 U.S. 878). 
Thereafter, on October 28, 1969, there was transmitted to 
this Court the Court of Appeals judgment in this case, 
which per curiam provided, ‘‘It is ordered and adjudged by 
this court that the judgment of the District Court dated 
April 26, 1968, appealed from herein is hereby reversed, 
and the District Court is hereby directed to vacate the 
aforesaid judgment.’’ 


The BLF&E took an appeal from the January 13, 1969 
injunction Order; that appeal was docketed in the Court of 
Appeals as No. 22,648. The processing of that appeal was 
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suspended pending the appellate decision in the underlying 
appeal. After that decision had been rendered and the 
Petitions for Rehearing denied, the BLF&E filed a motion 
in the Court of Appeals for summary reversal, based upon 
that decision. Both the BLE and the Carriers opposed 
primarily on the ground that there should be no action 
until the Supreme Court had disposed of their certiorari 
petitions: ‘‘Of course,’’ said the Carriers (p. 5), ‘‘if the 
Supreme Court denies the petitions for writ of certiorari 
... the District Court must vacate its preliminary injunc- 
tion order as well as the April 26, 1968 judgment upon 
which that order primarily was based, pursuant to the 
mandate of [the Court of Appeals].’? On November 19, 
1969, after the denial of certiorari, the Court of Appeals 
entered an order granting the motion for summary re- 
versal, and providing that ‘‘The Order of the District 
Court entered on January 12, 1969, appealed from herein, 
granting a supplemental preliminary injunction is reversed 
and this case is remanded to the District Court for further 


proceedings.’’ There had been a bond posted in connection 
with the injunction and an order terminating the injunc- 
tion might require some further proceedings with respect 
thereto. 


The Great Northern and the BLF&E have reached an 
agreement subsequent to the Orders of this Court, and 
there is no threat or likelihood of a strike. While this 
is not a fact of record, we do not believe it will be denied, 
as it cannot be. 


On the basis of the foregoing, the BLF&E submits that 
the Court of Appeals has finally and completely disposed 
of all issues in this case. There are no issues which re- 
main open for litigation. There is no further fact to be 
found or any further decisions of law to be made. The 
only appropriate action is now to enter the judgment of 
dismissal which the Court of Appeals has made quite clear 
should be entered in this case. 
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To entertain any further proceedings is to resurrect 
what the Court of Appeals laid to final rest. The Court of 
Appeals specified no issues to be tried; it directed no fur- 
ther hearings to be held. It disposed of the entire contro- 
versy. 

For the reasons stated herein, this Court should enter 
an order dismissing this cause with prejudice. 


Respectfully submitted, 


JosepH L. Ravn, JR. 

JoHN SILARD 
Ravx anp Sriarp 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Isaac N. GRonER 
CoLE AND GRONER 
1730 K Street, N. W. 
Washington, D. C. 20006 


Attorneys for Defendant 
BLF&éE 


93 


(Filed July 15, 1970] 
Supplementary Statement of BLF&E 


The papers which have been filed render it even clearer 
than before that there is now nothing left to try or hear in 
this case. 


1. Indeed, it is admitted that one of the two Orders 
of this Court, the January 13, 1969 Order addressed to the 
strike threat against the Great Northern, is now ‘‘moot’’ 
because of the subsequent agreement between Great North- 
ern and the BLF&E (Pre-Trial Statement and Trial Brief 
of Plaintiff Brotherhood of Locomotive Engineers (‘‘BLE 
St.’’) 5; Carrier Defendants’ Pretrial Statement and Trial 
Brief (‘‘C. St.’”) 11, 13). 


2. As we anticipated, the issue which the BLE and the 
Carriers assert remains open for further proceedings— 
the scope of the BLF&E bargainable interest in its Notice 
No. 3 (BLE St. 5; C. St. 11-12)—is an issue which they so 
clearly understood was completely disposed of by the Court 
of Appeals decision that they petitioned the Court for re- 
hearing or clarification to keep it open. The Court of 
Appeals denied their petitions. They now actually seek 
to make a virtue of that fact. Their position stands reason 
on its head; of course a denial means that the Court dis- 
agreed with the position taken. Had the Court of Appeals 
believed that any issue remained for this Court to try, in 
accordance with the positions taken in the petitions for 
rehearing, the Court of Appeals would obviously have 
granted those petitions. The unanimous denial of the peti- 
tions denotes that the Court believed the contrary, that 
it had disposed of the case completely and that the Com- 
plaint and cross-claim should be dismissed. 


The nub of this entire litigation was the bargainability 
of BLF&E Notice No. 3; and all parties have certainly 
had ample opportunity fully to present their positions both 
in this Court and the Court of Appeals. The BLF&E 
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and the NMB took the position that it was bargainable; 
the BLE and the Carriers took the position that it was non- 
bargainable, in its entirety or at least to some extent. The 
Court of Appeals unmistakably agreed with the NMB and 
the BLF&E, rejecting the position of the BLE and the 
Carriers. There is nothing left to try.* 


Respectfully submitted, 


Joseph L. Rauh, Jr. 

John Silard 
Rauh and Silard 
1001 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


Isaac N. Groner 
Cole & Groner 
1730 K Street, N.W. 
Washington, D. C. 20006 


Attorneys for Defendant 
BLF&E 


*Inasmuch as we can perceive no issue to be tried, we have been unable 
to file the usual pre-trial statement. Should the Court hold otherwise, for 
reasons we patently have not anticipated, and define some issue which remains 
in relation to the Court of Appeals opinion, we would request adequate time 
to file a more normal pre-trial statement directed to such issue. 
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[Filed July 16, 1970] 
Supplemental Statement of Carrier Defendants 


The pretrial Statement of Brotherhood of Locomotive 
Firemen and Enginemen Subsequent to Court of Appeals 
Opinion and Judgments, filed July 13, 1970, makes no effort 
to comply with the Pretrial Instructions to Counsel adopted 
by this Court. Rather, that Pretrial Statement in effect 
is a brief contending that the Court should dismiss the 
complaint and cross claim with prejudice. The BLF&E 
has not set forth its position on the legal issues raised by 
the BLE and by the carrier defendants, described its under- 
standing of the facts relevant to those issues, or listed the 
witnesses and documents that may be relied upon in the 
event of a trial of those issues. The BLF&E’s departure 
from the purpose of pretrial statements and briefs is em- 
phasized by the Supplementary Statement of BLF&E, filed 
on July 15, 1970, in which the BLF&E elaborates upon its 
argument in support of its contention and again completely 


ignores the issues raised by the BLE and by the carrier 
defendants. 


We assume that one of the purposes of the pretrial hear- 
ing scheduled for July 29, 1970 is to identify the issues, but 
not to decide those issues. If the normal course is followed, 
we would expect the Court either at that pretrial hearing or 
subsequently to establish a schedule for briefing and argu- 
ing the issue concerning the scope of the mandate of the 
Court of Appeals which has been raised by the BLF&E. 
Hence, we shall not attempt to brief that issue in any de- 
tail at this time. We do want to make clear, however, that 
there is no substance in the argument by the BLF&E (most 
fully stated in its Supplementary Statement) that the 
issue was decided by the Court of Appeals in its favor when 
that Court denied the petitions for clarification or rehear- 
ing of its March 14, 1969 decision. 


A copy of the Petition by Railroad Appellees for Clari- 
fication or Rehearing, filed by the carrier defendants with 
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the Court of Appeals on March 27, 1969, is attached as Ap- 
pendix A hereto, and a copy of the April 29, 1969 order 
denying that petition is attached as Appendix B hereto. As 
the Petition (pp. 2-9) demonstrates, the carrier defendants 
foresaw the dispute that has now arisen concerning the 
scope of the mandate of the Court of Appeals and urged 
clarification for that reason. But the Petition also made 
clear the belief of the carrier defendants that the Court 
of Appeals, as Judges Burger and Tamm expressly stated, 
did not decide the ‘‘bargainable interest’? of the BLF&E 
in programs for training apprentices to become locomotive 
engineers, and thus did not decide the bargainability of the 
Section 6 notices served by the BLF&E. There is not much 
point in speculating about the reasons for the April 29, 
1969 order when no statement of those reasons was made 
by the Court of Appeals. But if some inference must be 
drawn from that order concerning the position of the Court 
of Appeals regarding the scope of its mandate, the fact 
that the Court of Appeals saw no need to clarify that 


mandate despite its knowledge that the mandate was being 
interpreted by the carrier defendants in a particular man- 
ner would indicate, if anything, that the Court of Appeals 
agreed with that interpretation. 


There are objective grounds demonstrating, moreover, 
that the April 29, 1969 order was not intended by the 
Court of Appeals as a rejection of the carrier defendants’ 
interpretation of the March 14, 1969 decision. In addition 
to the bargainability issue, the carriers sought clarification 
of the decision by the Court in regard to its vacation of 
tke supplemental order enjoining a strike of the Great 
Northern by the BLF&E (Petition, at 9-14). The carrier 
defendants expressed their belief that the Court did not 
intend to foreclose the Great Northern from asserting in 
this Court other grounds for enjoining the threatened 
strike, but requested the Court to clarify its mandate so 
as to leave no doubt about that fact. Although the April 
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29, 1969 order denied that request as well as the requested 
clarification in regard to the bargainability issue, the Court 
of Appeals subsequently made clear that it had not fore- 
closed further proceedings in this Court on the Great 
Northern matter. See pp. 9-11 of the Carrier Defendants’ 
Pretrial Statement and Trial Brief. 


There is another subsequent occurrence in the Court of 
Appeals which further demonstrates that the denials of 
the petitions for clarification or rehearing did not consti- 
tute a rejection of the carrier defendants’ interpretation 
of that Court’s mandate. After those petitions were de- 
nied, the carrier defendants and the BLE applied for a 
stay of the mandate pending petitions for writ of certiorari 
to the Supreme Court. The BLF&E opposed those applica- 
tions on the ground, among others, that bargaining upon 
its Section 6 notices should not be further delayed. In re- 
sponse to that argument, the carrier defendants pointed 
out, among other things, that: 


“Moreover, contrary to the BLF&E’s evident belief, 
the entry of judgment by this Court will not lead 
promptly to negotiations. As we have indicated before, 
the concurring opinion of Judges Burger and Tamm 
makes it clear that there remains for disposition the 
scope of the BLF&E’s bargainable interest in the ap- 
prentice engineers’ program. ‘To what extent this 
[the connection between the Firemen’s craft and engi- 
neers’ position] gives the Fireman a ‘bargainable in- 
terest’ in the apprenticeship training programs of the 
Carriers is not clear, but we are not called upon now 
to define its scope’ (slip op., p. 18). See also balance 
of discussion on pages 18-19. Inevitably the lower 
court will be ‘called upon to define its scope’; but 
orderly disposition of judicial business suggests that 
this call upon the court not be made unless and until 
the Supreme Court makes it clear that that task must 
be performed.’’ 
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Reply by Railroad Appellees to Opposition by Brotherhood 
of Locomotive Firemen and Enginemen to Stay of Mandate, 
filed May 20, 1969, at p. 3. 


The Court of Appeals, by an order entered on May 28, 
1969, granted the applications by the carrier defendants 
and the BLE to stay its mandate without indicating in any 
way that it disagreed with the views of the carrier defend- 
ants concerning the scope of that mandate. We do not con- 
tend that this action by the Court of Appeals conclusively 
demonstrates that the Court agreed with the carrier de- 
fendants’ interpretation of its mandate, but certainly 
it goes as far in that direction as the denial of the 
petitions for clarification or rehearing does in the other. 
In our view, however, the controlling factor is not spec- 
ulation as to what prompted orders by the Court of 
Appeals which that Court did not explain, but the 
express statement by two of the three members of the 
Court that they were not deciding the ‘‘bargainable in- 


terest’’ of the BLF&E in programs for training apprentices 
to become locomotive engineers. That being so, the major- 
ity of the Court of Appeals could not have decided that the 
Section 6 notices served by the BLF&E are bargainable. 


Respectfully submitted, 


Francis M. SHea 

Ricwarp T. Conway 
734 Fifteenth Street, N. W. 
Washington, D. C. 20005 


James A. Witcox 
1225 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


Attorneys for the carrier 
defendants. 
Sea & GaRpNER 
734 Fifteenth Street, N. W. 
Washington, D. C. 20005 
Of Counsel. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,050 
BroTHERHOOD oF LocoMoTIvE FIREMEN AND ENGINEMEN 


mss } 


Appellant, 
v. 


BroTHERHOOD or Locomotive ENGINEERS, ET AL., 
Appellees. 


No. 22,185 


Nationa Mepration Boarp, 
Appellant, 


Vv. 


BrorHERHOOoD oF LocoMoTIvVE ENGINEERS, ET AL., 
Appellees. 


Petition by Railroad Appellees for Clarification or Rehearing 


Francis M. SHEA 

RicHarp T. Conway 

Davi W. Miter 
734 Fifteenth Street, N. W. 
Washington, D. C. 20005 


James A, WILcox 
1225 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


Attorneys for the Railroad 
Appellees. 
Sse & GARDNER 
734 Fifteenth Street, N. W. 
Washington, D. C. 20005 
Of Counsel. 
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Petition by Railroad Appellees for Clarification or Rehearing 


We do not propose in this Petition to repeat arguments 
we have already made. We request only that the Court 
clarify its mandate and, if deemed to be necessary or de- 
sirable, grant a rehearing for that purpose, so as to re- 
flect unmistakeably what we understand to be the limits 
of the Court’s March 14, 1969 decision on the following 
matters :* 


(1) With respect to the bargainability of the apprentice 
notices served by the BLF&E, the mandate as stated in 
the principal opinion, unless clarified, may be construed to 
foreclose the District Court on remand from considering 
issues going to the bargainability of the BLF&H’s Section 6 


1 In the interest of accuracy, we believe that we also should call the Court’s 
attention to certain mistakes (as we understand the record) in the factual 
narration contained in the principal opinion. We do not regard those mistakes 
(if that is what they are) to be so material as to lead to a different result, 
if corrected, and thus do not urge them as grounds for a rehearing. (1) On 
page 4 of the slip opinion, it is stated that: ‘‘When the carriers did not 
reply to the Firemen’s Section 6 notice, the Firemen sought the mediatory 
services of the National Mediation Board ....’’ In fact, the carriers did 
reply to the effect that in their view the notices were not bargainable (JA 
233). (2) With regard to the first full paragraph on page 5 of the slip 
opinion, the BLF&E’s suit against the L&N was brought in the Western— 
not the Eastern—District of Kentucky, and we do not understand the Sixth 
Cireuit to have included in its decision the reservation ‘‘(if indeed it could 
be decided in any official forum).’’ Also, we do not understand the Firemen 
in that case to have ‘‘objected to the L&N entering into an agreement with 
the Engineers before it bargained with the Firemen concerning their similar 
proposal.’’ Rather, ths BLF&E there contended that the L&N could not 
validly agree at all with the BLE about an apprentice engineer program. 
Sec JA 197-198, 250-251, and Appendices 23 and 24 to the Affidavit of C. J. 
Coughlin (copies of the complaint filed by the BLF&E and of the findings 
made by the Western District of Kentucky [neither of which mention the 
Section 6 notice served by the BLF&E]—which are in the record here but 
not printed in the Joint Appendix). (3) In footnote 6 on page 5 of the 
slip opinion, it is indicated that only the L&N and the Southern Pacific 
applied to the NMB for its mediatory services with respect to the dispute 
between the two unions. The application (JA 202-207) devotes 3%4 printed 
pages (JA 204-207) to a listing of the carriers on whose behalf that appli- 
cation was filed, comprising all of the carriers served by the BLF&E with 
its apprentice notices. 
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notices which the concurring majority of the Court would 
leave open for further consideration. 


(2) With respect to the direction that the preliminary 
injunction issued by the District Court against the threat- 
ened strike of the Great Northern be vacated along with 
the basic decree which it enforced, we suggest that the 
Court should make entirely clear that such action is with- 
out prejudice to an injunction of the threatened strike on 
other grounds (including grounds made available by this 
Court’s decision). 


I. 


Part II of the principal opinion considers the ruling by 
Judge Sirica that the carriers are not required to bargain 
over the BLF&E’s Section 6 notices proposing an ap- 
prentice training program unless and until the NMB de- 
termines, in a Section 2 Ninth proceeding, that the BLF&E 
is the authorized representative of the apprentices.. At 
the conclusion of Part II (Slip Op., at 12-13), the statement 
is made that: 


‘“‘Therefore, we conclude that the Firemen’s Section 
6 notice concerning engineer apprenticeship programs, 
served on appellee carriers during 1965, was bargain- 
able under the Railway Labor Act. The National Medi- 
ation Board’s scheduling of mediation over the notice 
was proper under Section 5 of the Act. The District 
Court’s order relieving the carriers of their duty to 
bargain over the notice must be set aside.’’ 


Considering the principal opinion alone, we would under- 
stand that statement to express the mandate of the Court 
insofar as the bargainability issue is concerned. But in 
view of the concurring opinion, it seems clear to us that a 
majority of the Court did not intend to go so far as to hold 
that the BLF&E’s Section 6 notices are bargainable. 
Rather, as we understand, the Court simply rejected the 
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Petition by Railroad Appellees for Clarification or Rehearing 


We do not propose in this Petition to repeat arguments 
we have already made. We request only that the Court 
clarify its mandate and, if deemed to be necessary or de- 
sirable, grant a rehearing for that purpose, so as to re- 
flect unmistakeably what we understand to be the limits 
of the Court’s March 14, 1969 decision on the following 
matters :* 


(1) With respect to the bargainability of the apprentice 
notices served by the BLF&E, the mandate as stated in 
the principal opinion, unless clarified, may be construed to 
foreclose the District Court on remand from considering 
issues going to the bargainability of the BLF&E’s Section 6 


1In the interest of accuracy, we believe that we also should call the Court’s 
attention to certain mistakes (as we understand the record) in the factual 
narration contained in the principal opinion. We do not regard those mistakes 
(if that is what they are) to be so material as to lead to a different result, 
if corrected, and thus do not urge them as grounds for a rehearing. (1) On 
page 4 of the slip opinion, it is stated that: ‘‘When the carriers did not 
reply to the Firemen’s Section 6 notice, the Firemen sought the mediatory 
services of the National Mediation Board... .’’ In fact, the carriers did 
reply to the effect that in their view the notices were not bargainable (JA 
233). (2) With regard to the first full paragraph on page 5 of the slip 
opinion, the BLF&E’s suit against the L&N was brought in the Western— 
not the Eastern—District of Kentucky, and we do not understand the Sixth 
Cireuit to have included in its decision the reservation ‘‘ (if indeed it could 
be decided in any official forum).’’ Also, we do not understand the Firemen 
in that case to have ‘‘objected to the L&N entering into an agreement with 
the Engineers before it bargained with the Firemen concerning their similar 
proposal.’” Rather, the BLF&E there contended that the L&N could not 
validly agree at all with the BLE about an apprentice engineer program. 
See JA 197-198, 250-251, and Appendices 23 and 24 to the Affidavit of C. J. 
Coughlin (copies of the complaint filed by the BLF&E and of the findings 
made by the Western District of Kentucky [neither of which mention the 
Section 6 notice served by the BLF&E]—which are in the record here but 
not printed in the Joint Appendix). (3) In footnote 6 on page 5 of the 
slip opinion, it is indicated that only the L&N and the Southern Pacific 
applied to the NMB for its mediatory services with respect to the dispute 
between the two unions. The application (JA 202-207) devotes 3%4 printed 
pages (JA 204-207) to a listing of the carriers on whose behalf that appli- 
cation was filed, comprising all of the carriers served by the BLF&E with 
its apprentice notices. 
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notices which the concurring majority of the Court would 
leave open for further consideration. 


(2) With respect to the direction that the preliminary 
injunction issued by the District Court against the threat- 
ened strike of the Great Northern be vacated along with 
the basic decree which it enforced, we suggest that the 
Court should make entirely clear that such action is with- 
out prejudice to an injunction of the threatened strike on 
other grounds (including grounds made available by this 
Court’s decision). 


L 


Part II of the principal opinion considers the ruling by 
Judge Sirica that the carriers are not required to bargain 
over the BLF&E’s Section 6 notices proposing an ap- 
prentice training program unless and until the NMB de- 
termines, in a Section 2 Ninth proceeding, that the BLF&E 
is the authorized representative of the apprentices.. At 
the conclusion of Part II (Slip Op., at 12-13), the statement 
is made that: 


‘‘Therefore, we conclude that the Firemen’s Section 
6 notice concerning engineer apprenticeship programs, 
served on appellee carriers during 1965, was bargain- 
able under the Railway Labor Act. The National Medi- 
ation Board’s scheduling of mediation over the notice 
was proper under Section 5 of the Act. The District 
Court’s order relieving the carriers of their duty to 
bargain over the notice must be set aside.’’ 


Considering the principal opinion alone, we would under- 
stand that statement to express the mandate of the Court 
insofar as the bargainability issue is concerned. But in 
view of the concurring opinion, it seems clear to us that a 
majority of the Court did not intend to go so far as to hold 
that the BLF&E’s Section 6 notices are bargainable. 
Rather, as we understand, the Court simply rejected the 
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basis of the lower Court’s holding respecting bargainabil- 
ity, leaving open for further consideration on remand of 
other matters pertinent to the bargainability issue. Thus, 
the concurring opinion states (Slip Op., at 18-19) : 


‘“‘The broad claims of the Firemen concerning the 
historical connection between their craft and the train- 
ing of railroad engineers deserves some comment. The 
Firemen were indeed the source of most of those who 
became railroad engineers, but they were the ‘pupils,’ 
not the teachers; the engineers trained and taught the 
firemen so that they could qualify for engineer jobs 
when available. To what extent this gives the Firemen 
a ‘bargainable interest’ in the apprenticeship training 
program of the Carriers is not clear, but we are not 
called upon now to define its scope. 


“‘Moreover, if anything is clear from the history 
which preceded Board 282 it is that due to gradual 
technological changes the traditional functions of the 
Firemen had become largely obsolete, but the carriers, 
shippers and the public were not relieved of the bur- 
den of unneeded employees. To remedy this problem 
Congress created Board 282; after lengthy hearings 
the Board permitted the carriers to extinguish up to 
ninety percent of the Firemen’s jobs. Although the 
282 Award has, by its terms, expired, this Court has 
recognized that its obvious legislative intent has not 
thereby lost its vitality. The primary interest of the 
Firemen at this juncture is to ensure that their promo- 
tional rights are not impaired by having graduate ap- 
prentices supersede existing firemen in their quest to 
become engineers. History and logic, then, may well 
point toward confining the ‘bargainable interest’ of the 
Firemen solely to the effect and not the internal struc- 
ture of the apprentice programs; this is not to say 
that both of the contending Unions may not have some 
contribution to make within the framework of their 
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experience.”’ (Emphasis added, except that the word 
“effect”? in the last sentence is emphasized in the 
original.) 


As we understand this statement by the two concurring 
members of the Court and particularly the passages we 
have emphasized therein, a majority of the Court does not 
deem a definition of the ‘‘scope’’ of the ‘‘bargainable in- 
terest’? of the BLF&E in an apprentice training program 
to be necessary at this time, but suggest that that ‘‘bar- 
gainable interest’ ‘‘may well be’’ confined ‘‘solely to the 
effect and not the internal structure of the apprentice pro- 
grams ....’’ Clearly, the concurring majority has not 
determined that the Section 6 notices served by the BLF&E 
are within the ‘‘bargainable interest’? of the BLF&E so 
as to be bargainable under the Railway Labor Act. We 
respectfully urge, therefore, that the Court’s mandate 
should remand the case to the District Court for further 
proceedings directed toward a determination of the BLF& 
E’s bargainable interest in the apprentice engineer pro- 
gram it has proposed and, in the light of that determina- 
tion, to rule upon the bargainability of its Section 6 notice. 
The mandate should not, as it now appears to do (p. 2, 
supra), direct the District Court that that Section 6 notice 
“twas bargainable under the Railway Labor Act’’ and that 
the ‘‘National Mediation Board’s scheduling of mediation 
over the notice was proper under Section 5 of the Act.’’ 


Such a clarification of the Court’s mandate is quite im- 
portant, as a Section 6 notice that goes beyond the ‘‘bar- 
gainable interest”’ of the union (or carrier) serving the 
notice is non-bargainable and the recipient of the notice 
cannot be required to bargain over that notice (although 
a new notice within the scope of the union’s bargainable 
interest would, of course, be bargainable).2_ Brotherhood 


2In the language of the statute (45 U.S.C. § 156), the bargainable interest 
of a union is confined to the ‘‘rates of pay, rules, or working conditions’’ of 
the employees represented by the union. 
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of Railroad Trainmen v. Akron & B.B. R. Co., 128 US. 
App. D.C. 59, 385 F.2d 581, 599-604 (1967); Southern 
Pacific Co. v. Switchmen’s Union of North America, 356 
F.2d 332 (9th Cir., 1965) ; Order of Railway Cond. & Brake. 
v. Switchmen’s Union, 269 F.2d 726, 730-734 (5th Cir., 
1959) ; Chicago & North Western Ry. Co. v. Order of Rail. 
Tel., 264 F.2d 254, 258-260 (7th Cir., 1969), rev’d on other 
grounds, 362 U.S. 330 (1960); Brotherhood of Rail. Train. 
v. New York Central R. Co., 246 F.2d 114 (6th Cir., 1957) ; 
cf., Fibreboard Corp. v. Labor Board, 379 U.S. 203, 209- 
210 (1964) ; Labor Board v. Borg-Warner Corp., 356 U.S. 
342, 348-349 (1958). 

Assuming that the District Court should find, as a ma- 
jority of this Court suggest may well be done, that the 
bargainable interest of the BLF&E is limited to the effect 
of an apprentice engineer program—to insure that the 
promotional rights of the existing firemen are not impaired 
by having graduate apprentices supersede them in their 
quest to become locomotive engineers—and does not ex- 
tend to the ‘‘internal structure of the apprentice pro- 
grams,’’ there would be little doubt that the Section 6 
notices served by the BLF&E are non-bargainable. Those 
Section 6 notices plainly are directed to ‘‘the internal 
structure’? of an apprentice engineer training program. 
Among other things, they specify (JA 55-69) the qualifica- 
tions required for applicants and the manner in which they 
are to be selected, the term of the apprentice program, the 
general nature of the training to be provided, and the 
establishment of a joint committee (comprised of repre- 
sentatives of the carriers and the BLF&H, to the exclu- 
sion of the BLE) to administer the training program. All 
newly hired engine service employees would be required to 
undergo the apprentice training program, and successful 
graduates would be qualified and given seniority as loco- 
motive engineers. 


An ultimate determination that the bargainable interest 
of the BLF&E (as the representative of the craft of fire- 
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men) in apprentice engineer training programs is limited 
to the extent suggested by the concurring opinion and that, 
consequently, its 1965 Section 6 notices are non-bargain- 
able would not, of course, prevent the BLF&E from serv- 
ing new Section 6 notices limited to the ‘‘effect”’ of the 
apprentice program upon existing firemen and proposing 
“‘to ensure that their promotional rights are not impaired 
by having graduate apprentices supersede existing firemen 
in their quest to become engineers.’ We note that the 
two apprentice engineer programs thus far established— 
those established by the L&N and the Great Northern in 
agreement with the BLE—do not impair the promotional 
rights of the existing firemen and simply provide a supple- 
mental source of locomotive engineers in circumstances 
where an adequate supply of firemen qualified for pro- 
motion is not available. 


A determination that the present bargainable interest 
of the BLF&E in apprentice engineer training programs, 
as representative of the craft of firemen, is limited to the 
effect of such programs upon the promotional rights of 
existing firemen also would not preclude the BLF&E 
from vying for the allegiance of apprentice engineers ac- 
tually employed under existing or future apprentice pro- 
grams. If the BLF&E should be chosen by the apprentices 
to be their representative, cither in a Section 2 Ninth pro- 
ceeding or in some other appropriate manner, the BLF&E 
would then be entitled to require the carriers to bargain 
about the ‘‘rates of pay, rules, and working conditions”’ of 
the apprentices themselves and thus about the ‘‘internal 
structure of the apprentice programs.”’ 


This brings us to a brief comment about the reasoning of 
the principal opinion—reasoning which apparently is not 
necessarily endorsed by the two concurring members of the 
Court as they concurred only ‘‘in the result reached’’ and 
made the statements quoted above (among others) ‘‘to 
clarify the basis upon which”’ they relied (Slip Op., at 17). 
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The keystone of Part II of the principal opinion, as we 
understand it, is the following statement (Slip Op., at 8-9) : 


‘Here the facts are very different [from those in 
Virginian Railway]. The Mediation Board has not 
certified which union is the true representative of 
‘apprentice locomotive engineers.’ As we discuss more 
fully below, it was quite correct in refusing to make 
such a certification. Thus, in bargaining with the 
Firemen over the terms of the apprentice engineer 
program, the carriers would not have derogated from 
the Engineers’ status as certified representative of lo- 
comotive engineers, unless in some way such bargaining 
violated the carriers’ collective agreement with the 
Engineers. But if this latter were the case, the Engi- 
neers’ proper remedy lay not in the courts or before 
the Mediation Board, but rather in a proceeding under 
Section 3 of the Act before the National Railroad Ad- 
justment Board. In short, no representative has been 
certified for ‘apprentice engineers.’ In such a situa- 
tion, any union for whom future apprentices were 
‘fairly claimable’ as part of that union’s craft or class 
could legitimately bargain with the carriers about the 
terms and conditions under which such future engineers 
would work.’’ 


In short, until some union is certified by the NMB as the 
representative of the apprentices (which may never occur 
if the holding of this Court concerning the duty of the 
NMB under Section 2 Ninth stands), any union which can 
make a substantial argument that the apprentices should 
be included in its craft so that they are ‘‘fairly claimable”’ 
may require the carriers to ‘‘bargain about the terms and 
conditions under which such future engineers would work.”’ 
The principal opinion then goes on to demonstrate that the 
BLF&E (as well as the BLE) is in that position. 


That reasoning, if adopted by a majority of the Court, 
would justify a mandate to the effect that the BLF&E’s 
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1965 Section 6 notices are bargainable and that the NMB, 
therefore, could schedule those notices for mediation. But 
as we have noted, a majority of the Court apparently con- 
curred for a different reason which does not, we believe, 
support such a mandate. If that is so, there is no need to 
demonstrate what we believe to be the errors in the rea- 
soning of the principal opinion and for the most part 
our grounds for that belief should be readily apparent 
from the briefs and arguments. We do want to call atten- 
tion, however, to an argument made in the Supplemental 
Brief we filed in connection with the further argument 
ordered by the Court. That argument seems to us to dem- 
onstrate that the principal opinion draws the wrong con- 
clusion from the absence of a Section 2 Ninth certification, 
but this may not have been readily apparent as the argu- 
ment was made in a somewhat different context—in re- 
sponse to the Court’s question as to whether the NMB 
has discretion to decline to act under Section 2 Ninth, 
even if it has jurisdiction thereunder, until the nature of 
the apprentice programs has become more clearly estab- 
lished through collective bargaining. See Supplemental 
Brief for the Railroad Appellees, at pp. 8-13. Under the 
circumstances, we think it appropriate here to summarize 
that argument and note why, in our view, the absence of 
a Section 2 Ninth certification supports a conclusion that 
the carriers are not required to bargain with either 
union rather than the conclusion in the principal opin- 
ion that they may be required to bargain with both 
unions. 


Section 2 Ninth was added to the Railway Labor Act by 
the 1934 amendments (48 Stat. 1185) to the original 1926 
statute. The legislative history of the 1934 amendments 
discloses that Section 2 Ninth primarily was intended to 
remedy what was regarded as a defect in the original 
statute—its failure to impose upon the carriers an en- 
forceable duty to bargain with the union chosen by a ma- 
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jority of the members of the craft to be the collective bar- 
gaining representative of the craft. As a result, some 
carriers had ignored the union preferred by most em- 
ployees and maintained ‘‘company unions.”’ See H. Rept. 
No. 1944, 73d Cong., 2d Sess., at p. 2. Thus, Section 2 
Ninth provided a certification procedure under the juris- 
diction of the NMB and specified that: ‘‘Upon receipt of 
such certification the carrier shall treat with the representa- 
tive so certified as the representative of the craft or class 
for the purposes of this Act.”’ 


That language and legislative history constituted the 
basis for the affirmance by the Supreme Court, in Virginian 
Railway, of an injunction requiring a carrier to bargain 
with a union that had been certified under Section 2 Ninth 
and restraining the carrier from bargaining with another 
union. The Court stated, among other things, that: 


‘‘Experience had shown, before the amendment of 
1934, that when there was no dispute as to the organi- 
zations authorized to represent the employees, and 
when there was willingness of the employer to meet 
such representative for a discussion of their grievances, 
amicable adjustment of differences had generally fol- 
lowed and strikes had been avoided. On the other 
hand, a prolific source of dispute had been the main- 
tenance by the railroads of company unions and the 
denial by railway management of the authority of rep- 
resentatives chosen by their employees.... Section 2 
Ninth, of the amended Act, was specifically aimed at 
this practice. It provided a means for ascertaining 
who are the authorized representatives of the employees 
through intervention and certification by the Mediation 
Board, and commanded the carrier to treat with the 
representative so certified. That the command was 
limited in its application to the case of intervention 
and certification by the Mediation Board indicates not 
that its words are precatory, but only that Congress 
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hit at the evil ‘where experience shows it to be most 
felt.’ ’’ (Emphasis added.) 


Virginian Ry. v. Federation, 300 U.S. 515, 545-547 (1937). 


In short, under the language and legislative history of 
the Act as amended as well as under the Virginian Railway 
decision, a carrier’s mandatory duty to bargain with a 
union stems from the certification of that union by the 
NMB under Section 2 Ninth, and does not exist absent 
such a certification.* The command to treat with a union 
“‘was limited in its application to the case of intervention 
and certification by the Mediation Board... ,’’ as the 
Supreme Court observed. Consequently, if neither the 
BLF&E nor the BLE has been or can be certified (at least 
at this time) by the NMB under Section 2 Ninth as the 
representative of the apprentices, the result is not that 
the carrier is required to bargain with both unions about 
the internal structure of an apprentice training program— 
as the principal opinion herein reasons—but that the car- 


rier is not required to bargain with either union about that 
matter. If that is so and the absence of a Section 2 Ninth 
certification is the decisive factor, as the principal opinion 
appears to hold, the judgment below insofar as it relates 
to the bargainability issue should be affirmed. 


Since we understand, however, that the majority of the 
Court intended to limit its decision on the bargainability 
issue to the narrow ground stated in the concurring opinion 
and to leave open other questions going to the bargain- 
ability of the Section 6 notices served by the BLF&E, we 
believe the most appropriate course under the cirecum- 


3A holding that a union’s proposal is non-bargainable ordinarily means 
only that the employer may not be required to bargain about that proposal; 
the employer may bargain and agree with the union if it voluntarily chooses 
to do so. See, ¢.g., Labor Board v. Borg-Warner Corp., 356 U.S. 342, 349 
(1958). Moreover, a party may be precluded from challenging the bargaining 
authority of an uncertified representative where its authority has been recog- 
nized ‘‘in practice’’ by all concerned. Akron, Canton g Y. BR. Co. v. Inter- 
national Bro. of Elec, Wkrs., 237 F. Supp. 343, 354 (N.D. I, 1964). 


110 


stances is to clarify the mandate so as to remand the case 
for further consideration of the bargainability issue by the 
District Court in the light of this Court’s opinions. 


Ii. 


On January 13, 1969, Judge Sirica (acting upon a motion 
for supplemental injunctive relief filed in the case below 
from which these appeals were taken) preliminarily en- 
joined the BLF&E from striking the Great Northern over 
its implementation of an apprentice engineer training pro- 
gram established by agreement with the BLE. In addi- 
tion to filing an appeal from that injunction (No. 22,648), 
the BLF&E filed in this proceeding a motion for interim 
relief pending decision of these appeals. The principal 
opinion concludes with a statement (Slip Op., at 17) that: 
“‘The District Court orders enforcing its basic decree, from 
which the Firemen have sought interim relief, must be 
vacated along with the decree itself.’’ We understand that 
statement to constitute a mandate to the District Court to 


vacate the preliminary injunction referred to above. 


Neither the principal opinion nor the concurring opinion 
discusses the preliminary injunction or the reason why it 
should be vacated apart from the above-quoted sentence. 
It seems fairly apparent to us, however, that the reason 
is the reliance by the District Court upon its ‘‘basic de- 
eree’’ to support the issuance of the preliminary injunc- 
tion, so that that order ‘‘enforcing its basic decree .. . 
must be vacated along with the decree itself.”’ 


Accepting the premise that under the Court’s decision 
the ‘‘basie decree’’ must be vacated (although, for the rea- 
sons stated above, we believe that the case should be re- 
manded for further consideration of the bargainability 
issue), we agree that the preliminary injunction was 
grounded primarily upon that basic decree and must also 
be vacated. Our only request in this regard is that the 
Court make unmistakeably clear that its mandate directing 
vacation of the preliminary injunction is without prejudice 
to the Great Northern’s claim that it is entitled to injunc- 
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tive relief against the threatened strike for reasons apart 
from enforcement of the ‘‘basic decree.”’ 


The Great Northern alleged in its motion for supple- 
mental injunctive relief (paragraph 10) that the threatened 
strike would violate the Railway Labor Act and the Inter- 
state Commerce Act, as well as the April 26, 1968 ‘‘basic 
decree’’ which has now been set aside by this Court. 
While the decision of this Court removes the prop pro- 
vided by the basic decree, as we briefly indicate below that 
decision strengthens our grounds for believing that the 
threatened strike is otherwise illegal so as to be enjoin- 
able. These issues have been neither fully briefed nor 
argued and are not discussed in the opinions of the Court. 
We are convinced, therefore, that the Court did not in- 
tend to rule that the threatened strike is valid and may 
not be enjoined on any ground. Assuming that that is so, 
we urge that the Court expressly so state as our prior ex- 
perience in litigation with the BLF&E demonstrates its 
resourcefulness in seizing upon ambiguities and in reject- 
ing what is implied rather than expressed. And, if the 
District Court should mistake the intention of this Court 
and deny further injunctive relief on the ground that this 
Court had completely foreclosed the matter, the devastat- 
ing nature of even a short strike could well mean that an 
appeal would be an inadequate remedy and would certainly 
have that result if an injunction pending appeal was not 
quickly issued. On the other hand, if (contrary to our be- 
lief) the Court intended to hold that the threatened strike 
is valid and cannot be enjoined on other grounds as well as 
by reason of the basic decree, that would constitute a 
highly important ruling without the benefit of full briefing, 
oral argument or discussion in the Court’s opinions, which 
surely should be reheard. 


Both the principal and concurring opinions appear to us 
to have carefully avoided casting any doubt upon the 
validity of the apprentice agreements made by the L&N 
and the Great Northern with the BLE. Although the 
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statements to which we refer in that regard were directed 
to the L&N’s apprentice agreement and program,‘ which 
were in being before the suit was brought and the judg- 
ment below entered, the principal opinion correctly noted 
(Slip Op., at 5) that since ‘‘the bringing of this suit in the 
District Court, the Great Northern Railway Company has 
entered into a similar agreement with the Engineers 
and very recently has set in motion its own apprentice 
program.”’ 


Moreover, the reasoning in the principal opinion on the 
bargainability issue (see pp. 6-9, supra) would seem clearly 
to sustain the right of the Great Northern to bargain and 
agree with the BLE about an apprentice training program. 
As that opinion notes ‘‘logiec may point toward the Engi- 
neers’ union representing all apprentice engineers’’ (Slip 
Op., at 9-10), and the joint proposal made in 1960 (id., at 
10) lends as much support to the validity of an apprentice 
agreement with the BLE as it does to the validity of an 
apprentice notice served by the BLF&E. If all that is 
necessary in the absence of a certification under Section 
2 Ninth is that the apprentices be ‘‘fairly claimable’’ as 


4In footnote 17 (Slip Op., at 9-10), the principal opinion noted that a 
statement to the effect that the BLF&E, in the light of history, ‘‘had a rea- 
sonable expectation’’ that it might represent some apprentice engineers ‘‘is 
not to cast doubt on the Engincers’ status as representatives of the apprentices 
actually employed by the L&N.’? On pages 14 and 15, the principal opinion, 
in concluding that there is no dispute cognizable under Section 2 Ninth even 
as to the apprentices employed by the L&N, stated that: ‘‘It will be recalled 
that the L&N apprenticeship program was instituted pursuant to an agree- 
ment with the Engincers, which left the content of the program to management 
discretion, These apprentices were to be represented by the Engincers. 
The carriers thought so, the union thought so, and apparently the apprentices 
thought so. No authorization cards were brought to the Board showing a 
dispute among the apprentices over who represented them. Nor was this a 
mere technical failing; no one has claimed before the Board, before the 
District Court, or before us, that any such dispute could have been shown.’’ 
Both of the above statements are equally applicable to the situation as to 
the Great Northern’s apprentices, except that as to these apprentices a Section 
2 Ninth application has not even been filed. The last paragraph of the con- 
curring opinion (Slip Op., at 19) seems to indicate an understanding on 
the part of the concurring members of the Court that the carriers may deal 
with the BLE in regard to an apprentice engineer program. 
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part of a union’s craft to give that union a right to bargain 
about the terms and conditions under which such appren- 
tices work, as the principal opinion states, then there can 
be little doubt about the right of the BLE to bargain and 
agree with the Great Northern in that regard. More im- 
portantly (if we are correct in our understanding that the 
concurring majority does not endorse that theory), a 
limitation of the BLF&E’s bargainable interest ‘‘to the 
effect and not the internal structure of the apprentice 
programs’’—as the concurring opinion suggests may be 
done (see pp. 2-6, supra)—would leave no doubt about the 
right of the BLE to bargain and agree about ‘‘the internal 
structure of the apprentice programs.’’? That is all that 
it has done on the Great Northern (and also on the L&N), 
and that carrier’s apprentice program does not affect the 
right of qualified firemen to be promoted to locomotive 
engineers. 


Hence, the opinions of this Court provide strong sup- 
port for an argument that the Great Northern’s apprentice 
engineer program and its agreement with the BLE in 
regard thereto are valid. And, surely one union (here the 
BLF&E) does not have a right to strike a carrier over 
valid agreements made by that carrier (the Great North- 
ern) with another union (the BLE). A union’s right to 
strike (2.¢., to resort to ‘‘self help’’) generally is limited 
to situations where the procedures of the Railway Labor 
Act have been exhausted with respect to a valid or bar- 
gainable Section 6 notice.’ Insofar as we are aware, no 
one heretofore has suggested that one union may strike 
a carrier over the making or implementation of a valid 
agreement with another union. But such a strike would 
not differ in principle from a strike over a valid exercise 
by a carrier of its managerial prerogative—which strikes 


5See, ¢.9., Railway Clerks v. Florida E.C.R. Co., 384 U.S. 238, 244 (1966) ; 
Locomotive Engineers v. B. ¢ O. R. Co, 372 US. 284, 290-291 (1963) ; 
Elgin, J. § E. RB. Co. v. Burley, 325 U.S. 711, 722-728 (1945). Since the 
BLF&E has not yet exhausted the procedures of the Act with respect to its 
apprentice notices, it could not now strike over those notices even if held to 
be valid and bargainable. 
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have been held to be illegal and enjoined. E.g., Chicago 
é North Western Ry. v. Order of Rail. Tel., 264 F.2d 254 
(7th Cir., 1959), rev’d on other grounds, 362 U.S. 330 
(1960) ; Brotherhood of Rail. Train. v. New York Central 
Co., 246 F.2d 114 (6th Cir., 1957). See, also, Brotherhood 
of Railroad Trainmen v. Akron & B.B. R. Co., 128 US. 
App. D.C. 59, 385 F.2d 581, 599-604 (1967). 


Since we understand that the Court did not intend to 
foreclose the Great Northern from seeking or the District 
Court from granting injunctive relief against the strike 
threatened by the BLF&E over that carrier’s apprentice 
training program established by agreement with the BLE 
on grounds other than enforcement of the basic decree 
vacated by the Court, we urge the Court to clarify its man- 
date in that regard so as to leave no possible doubt about 
that intent. If the Court (contrary to our belief) did in- 
tend to foreclose the issuance of injunctive relief on other 
grounds, then we urge that the matter be reheard. 


Respectfully submitted, 


Francis M. SHEA 

RicHarp T. Conway 

Davip W. MILLER 
734 Fifteenth Street, N. W. 
Washington, D. C. 20005 


James A, WILCOX 
1225 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Attorneys for the Louisville & 
Nashville Railway Company, 
the Southern Pacific Company, 
the Great Northern Railway 
Company, the Illinois Central 
Railroad Company, the Atlan- 
tic Coast Line Railroad Com- 
pany, and the St. Louis South- 
Saea & GARDNER western Railway Company, 
734 Fifteenth Street. N. W. Anpellees. 
Washington, D. C. 20005 
Of Counsel. 
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APPENDIX B 
[Filed April 29, 1969] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SrerremBer Term, 1968 
Civil Action 2060-66 


No. 22,050 


BroTHERHOoD or LocoMorTIvVE FirrEMEN aND ENGINEMEN, 
Appellant, 
v. 


Narionau Mepration Boarp, Et au., Appellees. 


No. 22,185 
Natrona Mepration Boarp, Appellant, 
v. 


BrorHERHoop or Locomorive Enorneers, Appellee. 


Before: Burger, Wright and Tamm, Circuit Judges, in 
Chambers. 


ORDER 


On consideration of (1) appellees, National Mediation 
Board, et al., petition for clarification or rehearing and 
(2) the petition of appellees, Brotherhood of Locomotive 
Engineers, for rehearing, it is 

OrperEp by the Court that the aforesaid petitions are 
denied. 


Per Curiam. 
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[Filed September 21, 1970] 
TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Monday, July 20, 1970 


Before the Honorable William B. Jones, United States 
District Judge, at 2:12 p.m. 


Appearances : 
In behalf of plaintiff: Mr. Harold A. Ross 


In behalf of Brotherhood of Locomotive Firemen & 
Enginemen: Mr. Isaac N. Groner 


In behalf of National Mediation Board: Mr. Paul A. 
Sweeney 


In behalf of carrier defendants: Mr. Richard T. 
Conway 
[2] PROCEEDINGS 


The Deputy Clerk. Civil Action No. 2060-66, Brother- 
hood of Locomotive Engineers versus National Mediation 
Board. 

The Court. Counsel, in this Brotherhood of Locomotive 
Engineers case, I have gone over your papers, and I have 
read and re-read a number of times the opinion. I wonder 
if there aren’t two or three things we can all agree on. 
First, the National Mediation Board is out of this case. 
Does everybody agree on that? 

Mr. Groner. May I be heard? 

The Court. Yes, I will hear you on that, Mr. Groner. 

Mr. Groner. I think, as we understand the position of 
plaintiff and of the carriers, there would be an inconsistency 
in dismissing as to the Board and not dismissing as to the 
Brotherhood. The relief requested against the Brother- 
hood— 

The Court. Which Brotherhood, now? 

Mr. Groner. Excuse me—against the Firemen, whom 
I represent. 
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The Court. The Firemen. All right. 

Mr. Groner. —is that they not proceed to bargain collec- 
tively on their notice, until there is some action from the 
Board. So that to dismiss the Board—which we certainly 
believe is proper—but to dismiss the Board, while leaving 
[3] us a party, in effect makes our position worse than 
before, if we understand the position of our opponents cor- 
rectly. They are saying, as of this minute, even under 
the Court of Appeals decision, ‘‘the Firemen have no en- 
forceable rights.” And what does that mean? That means 
that the Mediation Board may not proceed to mediation. 

The Court. Well, I tell you, you have answered my ques- 
tion. We haven’t agreement that the National Mediation 
Board is out of the case. 

Now let me ask you the next question. Mr. Conway, I 
guess you’ll have to answer this one. What about the Great 
Northern and its problems with the Brotherhood of Loco- 
motive Firemen and Enginemen? I gather from your 
papers there has been some settlement; whether amicable 
or otherwise, I have no way of knowing. 

Mr. Conway. I understand, Your Honor, it is amicable 
and there is no current, concrete problem between the two. 
Our only concern is that there be no prejudice to a dis- 
missal as far as the Great Northern is concerned, because 
we have certain other issues to raise. 

The Court. Iknow. I’m thinking of that supplementary 
relief problem. 

Mr. Conway. Yes. That is now, as far as I know, and 
as far as Mr. Groner’s paper is concerned, moot. 

[4] The Court. That’s all, then? 

Mr. Conway. That’s correct. 

The Court. Then let’s get to the main problem here. 
Mr. Conway, I have read your papers, as well as Mr. Ross’, 
as well, of course, as the Brotherhood of Firemen. Is the 
Section Six notice still outstanding? 

Mr. Conway. Yes. 

The Court. Since 1965? 
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Mr. Conway. Yes. 

The Court. So the demand is still being made by the 
Firemen on these carriers to put the apprenticeship pro- 
gram in the hands of the Firemen? 

Mr. Conway. Well, technically speaking, it would be 
in the joint hands of the Firemen and the carriers, Your 
Honor,— 

The Court. Yes, I noticed that. 

Mr. Conway. But excluding the BLE. 

The Court. Yes. In other words, the Firemen would 
be in on the apprentice program. 

Mr. Conway. Yes. 

The Court. Now where I have trouble—and I note the 
language you point to in the now Chief Justice’s concurring 
opinion, concerning the internal structure and the promo- 
tional rights problems—but where my basic trouble comes 
is if the now Chief Justice meant it as you read it, why did 
he write [5] the last paragraph in the opinion? 

Mr. Conway. I won’t say that hasn’t caused me prob- 
lems also, Your Honor. But my explanation is this. As I 
understand his opinion, we can’t say it’s all with the 
BLF&E or it’s all with the BLE, and that’s all we have to 
worry about. He is suggesting, without really deciding, 
that we’ve got two problems here—one, the ‘‘internal struc- 
ture,’’ as he calls it, of the apprenticeship programs, which, 
as he suggests, without deciding it, is a problem for the 
BLE; and the other, the effect of this upon the promotion 
rights of the Firemen. And that, he suggests, is a problem 
we have to deal with with the Firemen. 

So we still have to deal with both unions on this prob- 
lem. And therefore we still have problems of whom you 
are going to deal with, and it means that sooner or later you 
are going to be struck, if we don’t reach an agreement. But 
it’s a different problem. One you deal on internal structure, 
and one you deal with the effect on promotion. And we 
would much prefer that we deal with only one, not the whole 
thing. 
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The Court. I can understand that. 

You see, when we get to Judge Wright’s opinion— 

“Therefore, we conclude that the Firemen’s Section 6 

notice concerning engineer apprenticeship programs, served 
on appellee carriers during 1965, was bargainable under 
the Railway Labor Act.”’ 
[6] Then the Chief Justice says in his concurring opinion 
in which Judge Tamm joins that they ‘‘concur in the result 
reached and add these comments to clarify the basis upon 
which I rely,’’ said the Chief Justice. 

Then he says: 

‘“‘The Firemen were indeed the source of most of those 
who became railroad engineers, but they were the ‘pupils,’ 
not the teachers; the Engineers trained and taught the 
Firemen so that they could qualify for engineer jobs when 
available. To what extent this gives the Firemen a ‘bar- 
gainable interest’ in the apprenticeship training program 
of the Carriers is not clear, but we are not called upon now 
to define its scope.’’ 

Now if he and Judge Tamm meant to remand this, for 
that particular aspect of it, it seems to me it would have 
taken just a few more words— ‘‘And this case is remanded 
to have that determined.’’ 

Mr. Conway. Your Honor, I couldn’t agree with you 
more, as you may have read. I attached our petition for 
clarification. 

The Court. I know. I read it. 

Mr. Conway. And all I can say is, as far as you look at 
what Judge Wright said, and you look at what now Chief 
[7] Justice Burger said, you just can’t put the two together 
and come out with the same result. But one thing that does 
seem clear to me is that two judges of that Court said ‘“We 
are not deciding that issue.’? And whatever Judge Wright 
may have said, you still have two judges who didn’t decide 
that issue. 

The Court. And yet you and Mr. Ross also put it right 
to them, on your application for clarification, when you 
said this thing is here. 
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Mr. Conway. Yes. But, Your Honor, there’s always 
the question in putting in a petition for clarification, and 
I’ve never had one granted yet. You run into these prob- 
lems all the time. And we had the same thing on the Great 
Northern, when they refused to clarify on that. That par- 
tially came up later, on the separate appeal. And without 
having to explain or backtrack in any way, they could still 
have entered a new order. There they remanded it for 
further proceedings. So I think their order on our petition 
for clarification cannot be said to be a denial of our view 
or our interpretation of their initial order, because it cer- 
tainly wasn’t on the Great Northern thing. 

The Court. What would happen if this Court were to 
hold that this case was dismissed? You would probably 
start another case right away, on that bargainable issue 
question? 

{8] Mr. Conway. Well, Your Honor, if you dismiss that 
with prejudice, I expect we would appeal. 

The Court. But I mean, assuming I am interpreting it 
right. 

Mr. Conway. If you interpret it our way, yes, sir. 

The Court. Interpreting it as a dismissal, and the Court 
of Appeals affirmed me on it. Would you then be coming 
in and starting another case in this Court to determine the 
bargainable issue with respect to Section 6? Would we be 
running up the hill and running down again? 

Mr. Conway. Well, I’m not quite sure that I understand 
what Your Honor would do. If you would interpret their 
order as holding that the Firemen’s issue is bargainable, 
regardless of any attack upon it, and then dismiss the case 
with prejudice on that holding, I would suppose res judicata 
would bar us. 

The Court. Let me see if I can clarify my statement. 
If I were to hold that the Court of Appeals, in reversing 
Judge Sirica, in effect dismissed this case, and you take 
an appeal, and I am affirmed, would you then be coming 
in and starting a new case, raising that bargainable issue? 
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Mr. Conway. If it’s not clarified as to whether it’s dis- 
missed with prejudice as to the bargainable issue or not, 
then we certainly will. We probably will, I mean. This 
[9] all may go away. I don’t want to say for certain that 
we would. 

The Court. All right. I just wanted to know whether— 

Mr. Conway. But if that issue is left unclarified, I don’t 
think we would stand still for a strike without trying to 
come into court and have this clarified. I haven’t consulted 
with my clients; but I feel very confident that that is so. 

The Court. I suppose you would have to talk about 
what would happen, after that action by the Court. 

Mr. Conway. Yes. Sometimes, you know, these notices 
just kind of evaporate without anything ever happening. 
But if it’s pushed to a conclusion, we would want a deci- 
sion on this bargainable issue problem. 

The Court. Let me speak to Mr. Ross for a minute. 

Mr. Ross, I have read your papers, too. I think you 
have the gist of what my problem is—referring to the opin- 
ion, that last paragraph. How do you square that with 
your views, that this case is back here for further action? 

Mr. Ross. I think actually that the last paragraph of 
Chief Justice Burger’s opinion really raises the point 
we’re getting to and actually is along the same lines that 
we’re propounding to the Court, in our pretrial statement. 
And that [10] is that we recognize now that there is going 
to be an area that the Firemen’s union can bargain in, and 
there is an area in which the Brotherhood of Locomotive 
Engineers can bargain. And according to the full gist of 
his opinion it would appear to be that the Firemen can 
bargain as to the effect of it, that is, the promotion rights 
of existing firemen, and that the Engineers can bargain as 
to the internal structure of it. And I think that all he is 
saying here is that, that they have an area that they can 
bargain on. And I don’t think when you read those opin- 
ions, the principal opinion and the concurring opinion, 
simultaneously that you can come out with anything more 
than that. 
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I think that even Judge Wright’s opinion gets to the 
same point, and so it’s consistent with what we are actually 
bringing before the Court today. That was really the nub 
of the two primary paragraphs of the prayer in the Engi- 
neers’ complaint to the Court, as we pointed out in the 
pretrial statement. 

Subsequently the Carriers, in their cross-claim, raised 
the NMB as the primary point; and somehow, in the course 
of the proceedings, that became the real issue, whether the 
Mediation Board had jurisdiction to resolve the dispute. 
And that’s been clarified now by the opinion of the Court of 
Appeals, that they don’t have jurisdiction. But as far as 
[11] the bargainability, somebody still has to set the line, 
as to what in the Firemen’s notice is valid and what is 
invalid. 

What I am fearful of, as far as the Firemen’s position 
is concerned, if you follow it the way that I do, they’re 
saying that because of the course of these proceedings, and 
the judgments which have been entered into, then this 
Court, therefore, must attempt to try and reach some ruling 
which is affirmatively in their favor. And that’s actually 
not what did transpire here, because I think the Court has 
to be very careful, if you would go along the course you’re 
talking about, not to foreclose the Engineers’ union, or the 
Carriers, from raising this issue of bargainability in a 
proper proceeding, because I think actually that’s all the 
Firemen’s position goes to here, that they’re attempting to 
say that this isn’t a proper proceeding. They have raised 
that. And now they are trying to get a holding out of 
this Court that hasn’t really been made yet and, under 
their theory, couldn’t have been made in the case. 

And I think that actually, when you look at the way the 
issues were formulated and everything, actually this Court 
still has jurisdiction to determine to determine what por- 
tion, if not all, of the Firemen’s notice is valid and bargain- 
able, and what portions are not, because, as you well know, 
Your Honor, the Act is set up, stemming from the Virginia 
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Railway [12] case, and so forth, that the courts are to 
determine who can bargain, in regard to certain issues, and 
who can’t; who is the only organization who can meet and 
treat with the carrier and negotiate, on these rates of pay, 
working conditions and rules, And I think that when we 
read it in that light, and you view both the principal and 
concurring opinions in the Court of Appeals, they are not 
inconsistent with that doctrine. So I think the Court actu- 
ally should retain jurisdiction and go on. 

But if the Court does decide that it is going to enter a 
dismissal, I think it should at least do so in a manner in 
which it doesn’t foreclose the Engineers’ union from rais- 
ing the issue of bargainability in a proper proceeding. I 
am not saying the proceeding would be one by instituting 
or reinstituting a complaint in this Court. It might come 
up in another context. It possibly could be raised in some 
other District Court in which one of these notices is pend- 
ing and that carrier is going to bargain with the plaintiff. 

The Court. Is the National Mediation Board here? Mr. 
Sweeney? 

Mr. Sweeney. Well, if Your Honor pleases, we are not 
taking any position on this particular issue. Our sole 
point was that there was no jurisdiction on the part of the 
National Board to proceed under Section 2 Ninth. Every- 
body agrees [13] that the Court has held that. 

I would think, as far as this question of the scope they 
could negotiate under six is concerned, I would assume that 
if it got beyond the scope of that bargainability, that the 
Firemen are entitled to, it could be attacked some place, 
because I don’t think the Court of Appeals intended to fore- 
close that point. There was very little briefing and very 
little argument on that matter. And I don’t think there is 
much in Judge Sirica’s opinion that treats it individually. 

I would think it would be possible, to facilitate this, to 
dismiss the case as far as the Board is concerned—which 
takes care of most of the prayers of the Locomotive Engi- 
neers, and cross prayers of the Carriers—and possibly on 
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one thing, to dismiss the other without prejudice. That 
would be my guess of a solution. But I don’t think it’s our 
part to try to do that, because in a way, I know in our brief 
below, and before Judge Sirica, we raised the point that 
if they went beyond what was permissible in the bargain- 
ing, we would expect that the Board would confine them 
to what they had a right to bargain on. And if they go 
beyond their bargaining limit, I do think that is judicially 
reviewable, probably. 

The Court. That’s a future problem. 

Mr. Sweeney. That’s a future problem, if Your Honor 
[14] pleases. I would suppose that in this mediation, if 
the carrier—which I find it very difficult to believe—would 
agree that they be the sole bargaining agent, and that they 
ignore entirely the agreements entered into with the Loco- 
motive Engineers, then I think that would be judicially 
reviewable some place, somehow, because I don’t think that 
was decided in this case. 

The Court. Did you read these opinions as saying this 
case is all over as far as the Court of Appeals is con- 
cerned, in the District Court? 

Mr. Sweeney. That’s the way I read it, Your Honor, 
initially. I wasn’t giving any great thought to this— 
because the case was all concentrated around the proposi- 
tion of trying to force the Mediation Board to settle this 
dispute as to which class or which brotherhood was entitled 
to exercise jurisdiction over the apprentice engineers. It 
all concentrated around that. We couldn’t get any agree- 
ment. They said the Board has to decide it. 

The Court. That’s what it was tried on before Judge 
Sirica, that is, the motion for summary judgment? 

Mr. Sweeney. That was the gist of the entire case all the 
way through. And I had thought generally that this case 
was terminated when it was through the Court of Appeals, 
without looking at the niceties of this. I would assume that 
[15] they could dismiss this particular mediation effort and 
file a new one, in slightly different language, perhaps com- 
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porting a little bit with some of the language in the con- 
curring opinion in the Court of Appeals—in which event I 
don’t think that would be held to be res judicata in this 
case. 

The Court. You mean as to the bargainability? 

Mr. Sweeney. That’s right. 

The Court. No, I don’t think it would be at all. It might 
more be considered dictum by the Chief Justice in here, 
when he was talking along that line— 


‘To what extent this gives the Firemen a ‘bargainable 
interest’ in the apprenticeship training program of the 
Carriers is not clear, but we are not called upon now to 
define its scope.’? 


Mr. Sweeney. So someplace there must be a place where 
you can define the scope of it. 

The Court. So, in other words, as I read it, the Chief 
Justice, then Cireuit J udge Burger, wasn’t looking at this 
question remaining in this case as one to be determined 
by this Court. 

Mr. Sweeney. That would be my guess on the thing. 

I don’t want to prejudice this, if Your Honor please, 
because I’m not taking an active part in this at this time. 

The Court. I understand. 

[16] Mr. Sweeney. I was familiar with it very much 
before Judge Sirica. 

The Court. Mr. Groner, do you have something you 
want to add to this? I read your papers, 

Mr. Groner. If I may, Your Honor. 

I think it would help to put the entire case in proper 
focus if we understand why it was filed, at the time it 
was filed, and what it was seeking to do. The Firemen’s 
notice, under Section 6, is a proposal, the initial demand 
in bargaining—‘This is what we would like. Let’s bargain 
about it under the Act.?? 

Under the Act, after there is a Section 6 notice, there is 
an initial conference between the parties, which was held 
on each of the properties in this case. 
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The next step is mediation, by the National Mediation 
Board, not the two ninth procedure, but the Section 5 pro- 
cedure, mediation. And that is just an informal procedure 
whereby the Board tries to get the two parties together and 
just resolve it in some mysterious, artistic way that they 
have. 

The Board had scheduled mediation on the Section 6 
notices of the Firemen. That is to say, the Board had 
said, ‘‘We are going to proceed with respect to these notices, 
we are going to enforce the Firemen’s right to bargain, at 
least so far as mediation is concerned.’? They have suffi- 
cient bargain- [17] able interest, in other words, so that the 
Act has been invoked and mediation should proceed. The 
meetings were scheduled. This lawsuit was filed success- 
fully to enjoin those mediation sessions. 

The ground given to enjoin, one of the grounds, was that 
the Firemen’s notice was not bargainable—the very same 
issue which they claim is open. 

Now if I may, Your Honor, because there was no other 
basis—or let me put it more accurately—that was one of the 
bases for their arguing that the Mediation Board should 
not proceed with the mediation. There were other grounds. 
But that was one of the grounds that was in there. And 
that was one of the grounds on which the mediation did 
not proceed and on which Judge Sirica held their way. 

Then we come to the appeal. And I have, and I can pass 
up, the brief for the railroad appellees in this case. And 
one of the questions presented is, whether the Carriers 
may be required to bargain with the BLF&E over the afore- 
said Section 6 notice, unless and until the jurisdictional 
dispute between the BLE and the BLF&E is resolved 
by a determination, and so on and so forth. 

And one of the questions presented in the Engineers’ 
brief in the Court of Appeals— 


‘Whether the nonfeasance of the Board in failing 


[18] to decide the instant dispute makes the BLF&E 
Section 6 notices bargainable. For if the NMB had fulfilled 
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its duty to decide this dispute, only the NMB authorized 
representative could bargain on behalf of apprentice 
engineers.’’ 


So that the question with respect to the Section 6 notice 
‘ was whether that notice was bargainable. And the Court 
: held that it was. And there was never any lack of certainty 
about that holding, because the petitions for certiorari, 
which both the Carriers and the BLF&E filed, did present 
that question presented, as to whether or not the Firemen 
had such a bargainable interest that the Carriers were 
required under the Act to bargain. 

This is the Carriers’ petition for certiorari, No. 200, 
October Term, 1969, one of the questions presented: 


“Is the Brotherhood of Locomotive Firemen & Engine- 
men, prior to resolution of the jurisdictional dispute 
between it and the Brotherhood of Locomotive Engineers, 
entitled to require the Railroads to bargain with it about 
the rates of pay, rules and working conditions of apprentice 


engineers and, if agreement is not reached, to strike the 
Railroads?’’ 


And the Engineers’ petition for certiorari, No. 206 in 
the 1969 Term, and one of the questions presented: 


[19] ‘In the instant situation did the Court below err 
: in finding the apprentice engineer notices of the Firemen’s 
union bargainable, prior to resolution by the Mediation 
Board of the jurisdictional dispute between the two unions 
through a determination that the Firemen’s union has the 
jurisdictional authority to represent and bargain for 
apprentice locomotive engineers?”’ 


That was the principal issue in the case, and that was 
what the Court decided, namely, that it was bargainable 
and that the mediation should proceed. And I take it that 
what the Chief Justice meant was to say, ‘‘There may be 
an academic issue as tu the exact line, if you were going 
to define it in a textbook or something like that.’”’ If 
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somebody came and said, ‘‘Define the bargainable interest 
of the Firemen,’’ you might not be able to do it. You could 
think of a theoretical problem, you could think of hypo- 
thetical cases where the Firemen might not have an 
interest. ‘‘But,’’ he said, ‘‘in this case where we have a 
Section 6 notice that we can pick up and read, the only 
question before us is whether on that notice which is before 
the Court, whether the bargaining should proceed, whether 
the mediation should proceed.’’ And as to that he joined 
the opinion of the Court. And the Engineers and the 
Carriers had no difficulty in petitioning [20] for certiorari 
in reading the opinion of the Court of Appeals, which 
they presented to the Supreme Court as the opinion of 
the Court below, as holding that the Section 6, this par- 
ticular Section 6 notice, was appropriate. 

Now there is no academic interest with respect to the 
finding, the full scope of the bargainable interest. This 
is not an academic case. This has to do with a particular 
notice. And the issue is whether that concrete notice is 
bargainable. That issue has been decided, and it has been 
decided unanimously. 

The Court. Well, you have better eyes than I have as 
far as the opinion is concerned. I can’t see some of those 
words in there. I read this opinion as simply dealing 
with one question, does the railroad or do the Carriers 
have to bargain with either brotherhood, until the 
Mediation Board tells them which brotherhood—not as to 
what the terms of the Section 6 notice mean, but as to ‘‘who 
do we deal with,’’ rather than ‘‘what we deal with.’’ 

Mr. Groner. That’s why I tried to put the litigation in 
the perspective. And I think that was only one of the 
issues. And the very words Your Honor read from the 
majority opinion—‘‘Therefore’’—and this is at the con- 
clusion of a major heading, Roman II, in the opinion of 
the Court, the final paragraph— 


[21] ‘‘Therefore, we conclude that the Firemen’s Section 
6 notice concerning engineer apprenticeship programs, 
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served on appellee carriers during 1965, was bargainable 
under the Railway Labor Act. The National Mediation 
Board’s scheduling of mediation over the notice was proper 
under Section 5 of the Act. The District Court’s order 
relieving the carriers of their duty to bargain over the 
notice must be set aside.”’ 

Now it may also be helpful to Your Honor if we say— 
‘and of course this is an oversimplification, but it may be 
‘ helpful—it was the theory of the plaintiff and the Carriers 

that somehow there was a subject called ‘‘apprenticeship,”’ 
‘engineer apprenticeship program,’’ and into that subject 
only one union could come. It was like a gate, and only 
one union could enter. That was their theory. That was 
the theory presented to Judge Sirica, and he accepted it. 
That was the theory presented to the Court of Appeals, 
and they unanimously rejected it. 

What they said by inference is that both unions have 
certain facets of this subject-matter which are legitimate 
to them. And they don’t have to define which facet and the 
extent. Maybe this facet both unions could bargain; maybe 
this facet only one; maybe this facet only the other. That 
[22] was a kind of academic exercise. They didn’t have 
to do that, because all they had before them was a case 
about a particular Firemen’s notice. So they were con- 
cerned with delineating the Firemen’s interest in that 
notice. And the entire opinion, in our view, but certainly 
this Roman II, the concluding paragraph of which I read, 
is addressed to that question. And they come up in the 
context of a particular notice. And remember this is a 
notice as to which there has already been bargaining on 

' the property, as to which the Mediation Board has docketed 
a case, as to which the Mediation Board has assigned a 
mediator, as to which the Mediation Board has sent out 
' telegrams to the Carrier and to the Firemen saying 
“There will be a mediation session August 4th, at such 
and such a room,”’’ and so on. 

So that everybody knows this is not an academic 
: exercise in delineating a bargaining unit. This is a case 
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about whether mediation should proceed on this particular 
bargaining notice. And the holding is that this particular 
bargaining notice was bargainable under the Railway Labor 
Act, and they ought to bargain. 

Now whether some other notice might not be bargainable 

because the Firemen’s interest in it would be different, 
that is a subject for another day. And I take it that was 
what the concurring opinion recognized. 
[23] But in any event, if there is any conflict between 
an opinion in which three members of the Court join, and 
an opinion in which two members of the Court join, I 
would say that the opinion in which three members of 
the Court join, the opinion upon the basis of which these 
parties petitioned for certiorari to the Supreme Court, 
that opinion is the controlling one. And that does, in so 
many words, I respectfully suggest to Your Honor, say 
that the Firemen’s Section 6 notice served during 1965— 
in other words, a very specific one—was bargainable under 
the Railway Labor Act; that the Mediation Board 
properly scheduled mediation; that ‘‘the District Court’s 
order relieving the carriers of their duty to bargain over 
the notice must be set aside.”’ 

The Court. Mr. Conway, do you wish to reply? 

Mr. Conway. Yes, Your Honor, I would like to reply. 
I think, one, the decision of the Court of Appeals was a 
proper one. I agree with Mr. Groner that one should look 
at this in perspective, but he has the wrong perspective. 
This decision was made on motion for summary judgment, 
on affidavits limited to one issue, whether or not the 
Mediation Board should decide this conflict between the 
two unions as to who should represent the plaintiffs in this 
case, the locomotive engineers. Those affidavits did not 
deal with the question of the bargainable interests of these 
two unions, in the event the Mediation Board did not 
and could not decide [24] that issue. And the appeal to 
the Court of Appeals and the petition for certiorari were 
directed to that one aspect of the two alternative bases 
on which this case could proceed. And if you will read 
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those questions to the Court of Appeals, those questions 
to the Supreme Court, you will see that they are devoted 
to the issue of whether we had to bargain on those notices 
prior to a decision by the Mediation Board on which union 
represents these plaintiffs. 

They did not go to the issue of what we had to do if 
the Mediation Board did not decide that issue. And the 
Court of Appeals concededly, to everyone, held, contrary 
to Judge Sirica, that the Mediation Board had no juris- 
diction to decide that issue. So we are back to the question 
of what do we do then. And I think you are right in 
your intuition of what this decision of the Court of Appeals 
meant. And certainly you are right in the perspective. 

If you look at the perspective of this whole case, and 
what was before the Court of Appeals, we didn’t argue, 
as did the BLF&E and the Carriers in their pretrial 
statements, the issues as to who dealt with the apprentices 
before, and things of that sort. That wasn’t before the 
Court of Appeals. As Mr. Sweeney said, if that came 
in at all, it was only incidental. 

What was before the Court of Appeals was the duty 
[25] of the Mediation Board, and the effect of that duty, 
if it had one, upon the duty of the Carriers to bargain 
prior to the decision of the Mediation Board. And that’s 
what the Court of Appeals decided, I think. And if Mr. 
Groner says Judge Burger and Judge Tamm, looking at 
his Section 6 notice, decided that was bargainable, but 
there may be some other issues off in the wild, blue yonder 
that are not, I would suggest he look at that Section 6 
notice. If a Section 6 notice has ever been served that 
deals with the internal structure of the apprentice program, 
as compared with the promotion rights of firemen, that is it. 
And Judge Burger, in looking at that Section 6 notice, 
could not have possibly said, ‘‘I think that is bargainable, 
but I still have great doubt as to what the requirements are 
and the bargainable interest with respect to the internal 
structure of the apprentice program.’? I have more 
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respect for Judge Burger than to think he ever possibly 
came to that conclusion. 

I think all we can say, and looking at this case in 
perspective you would expect to say, is that the two 
members of the Court of Appeals, at least—and there 
weren’t three members to that Wright opinion, because 
Judge Burger and J udge Tamm didn’t join in that opinion. 
They joined in the result, not in the opinion. And Judge 
Burger and Judge Tamm did not and could not have said 
that this Section 6 notice is bargain- [26] able, because 
that Section 6 notice deals specifically and in detail with 
the internal structure of an apprentice engineer training 
program. And that’s something they said, while they 
weren’t deciding, they suggested very clearly was not 
within the bargainable interest of the Firemen’s union. 

Now I would like to say one other thing. Our real 
interest of the Carriers here is not to have a res judicata 
on this bargainable issue interest question. If this case 
ean be dismissed in a way that it is clear that issue is still 
open, that will be satisfactory to us. But we do not want, 
and we will resist as strongly as we can, any sort of a 
dismissal which would make it res judicata that this is a 
bargainable Section 6 notice, because we think very strongly 
it is not. 

The Court. I wonder if we could bring this to a head 
so that you could get it up to the Court of Appeals and 
maybe get a clarification this time, by an oral motion by 
you today for a trial date, which I would deny on the 
ground that this case was disposed of by the Court of 
Appeals on March 14, 1969. In that way I would not be 
holding on what was done on that other question. 

Frankly, I would like to have the Court of Appeals tell 
me what this Court has got to do with this case. 

Mr. Ross. I could certainly understand that. 

[27] The Court. I have no desire to try this case. 

Mr. Ross. But who is going to appeal, Your Honor, if 
we don’t know for sure which way you’re going on how 
it is being disposed of? 
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_ The Court. My thought on that was if I denied your 
motion for a trial date, on the grounds that this case isn’t 
even pending here any more, and then you take the position 
it is, don’t you have a final order that you can go up on? 

Mr. Ross. Well, I would not like to go up on the ques- 
tion that Your Honor has ruled that this is a bargainable 
notice on the opinion of the Court of Appeals. 

The Court. I wouldn’t be ruling anything on that. 

Mr. Ross. Well, if that issue is open,— 

The Court. I will simply state that I don’t know. All 
‘I know is that the Court disposed of this case, and it’s 
out of this Court. 

Mr. Ross. Well, I won’t want to give any answer that’s 
binding on me. But I would think we would take our 
chances on that sort of argument and let it stand, and raise 
the issue whenever it became necessary to do so. We 
‘ proposed that, in fact, as an order to the Firemen as an 
agreed order, as a way to get rid of it, to just leave the 
decision stand. 

The Court. I don’t think the Firemen are going to agree 
to that. 

[28] Mr. Ross. I don’t think they are, either. 

The Court. Mr. Groner has indicated here that he thinks 
that the Court of Appeals has adjudicated the question 
of bargainability of the Section 6 notice. And he points 
to Judge Wright’s finding in there that it was bargainable 
—or at least as I understood Mr. Groner. So I don’t 
think you would get any agreement on it. 

What I am trying to do is get you in some position 
where you can go on upstairs and get this thing clarified. 
If it is to be tried, I will try it, of course. But I cer- 
tainly don’t want to be doing something and then be told 
upstairs later that it’s all in vain, that ‘“‘we got rid of 
that case a long time ago.’’ 

Mr. Ross. If I can make a personal suggestion as to 
procedure, my suggestion would be a motion by the Fire- 
men to enter a judgment of dismissal with prejudice, a 
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response by the other people stating their position on that, 
and a ruling by Your Honor on the thing. 

Frankly, I would not like to leave this where we are still 
guessing as to whether the Court feels they stand on it. 
If it were left up to me, if you want my suggestion as to 
how I think it should be, I would like your views as to 
what your interpretation is of the Court of Appeals de- 
cision. 

The Court. Do you want to make a motion, to [29] 
dismiss this case with prejudice? Is that what you said, 
Mr. Conway? 

Mr. Conway. That would be my suggestion as to the 
procedure, Your Honor. 

The Court. It seems to me that all counsel, and cer- 
tainly this Court, would like to know what is to be done, if 
anything, in this case. If there is some work further that 
remains to be done on it, let’s get it done. If not, I am 
not going to waste any time on it. We have other cases. 

What do you think of that, Mr. Ross, Mr. Conway’s 
proposition? 

Mr. Ross. That would bring the question to a head; 
but I think actually it would be erroneous to do that. I 
think, going to the points he made, with respect to what 
Mr. Groner said, the issues on appeal and the issues in 
our petition for writ of certiorari, they never got to the 
bargainability issue. The only reason they were stated 
the way they were was that the notice is nonbargainable 
until such time as the Mediation Board would litigate the 
representation dispute. And I don’t think that the Court 
of Appeals and I don’t think the denial of the writ of cer- 
tiorari rendered an affirmative ruling in favor of the Fire- 
men now that their notices are completely bargainable. I 
think the Court would be going too far actually, since the 
Firemen were never a moving party [30] in this case, and 
because of the fact that the question was really never 
litigated. In that connection I would like to point out the 
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preceding language of Judge Wright’s opinion where he 
says: 


‘¢Here, even assuming that the Firemen will never repre- 
sent any of the apprentice engineers, present firemen have 
a ‘job security’ interest in the length and size of the ap- 
prenticeship program. Their union has long bargained 
with the carriers over the process of turning firemen into 
engineers. In the past they have even bargained to restrict 
carriers’ practice of bringing in outside engineers to fill 
vacant jobs. Thus their historical expectation of promo- 
tion to the job of engineer is a ‘term or condition’ of their 
employment which their union may legitimately bargain to 
protect.’’ 


Now he doesn’t go on and go into what Firemen’s notice 
here purports to do and would do. It would give them sole 
control and sole bargainability over the representation of, 
the rates of pay, the rules, the working conditions, the 
internal structure of the apprenticeship training program. 
And I think if you read both of the opinions together, it 
doesn’t get that far. It wasn’t an issue that was dealt 
with by the Court of Appeals, and it is not one that the 
Court [31] should deal with here. 

It would be my suggestion to the Court that actually 
now for our purposes, since this case has been pending 
for some four years, that the Court take either one of two 
positions—either allow us to go ahead and submit mo- 
tions for summary judgment and have the Court rule on 
the merits of the bargainability issue, and have it then go 
up to the Court of Appeals; or dismiss this case, but stat- 
ing or using language that if the dismissal would be in 
accordance with the opinion and decision of the Court of 
Appeals, and without prejudice to any issues that were 
not resolved therein. And if the issue of bargainability 
then comes up in a proper proceeding, let it be raised. 
But I don’t think that the Brotherhood of Locomotive 
Engineers, the plaintiff here, should be forever foreclosed 
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from raising the issue now by what the Firemen are here 
today contending is an affirmative finding in their favor. 
There is no such affirmative finding. They are asking this 
Court to go beyond what all the rest of the courts have 
ever done in this case. They never filed a cross-claim re- 
quiring affirmative relief, requiring the Carriers to bargain 
with them on all of the facets of their notice. And that’s 
what they are trying to get this Court to do. 

The Court. The procedure you propose would require 
whatever court had it to turn back to this opinion. And 
what [32] I would like to see is the Court of Appeals to 
tell us exactly what they did. That’s what I’m trying to 
get at. 

Mr. Ross. Well, it would have been preferable if the 
Court of Appeals had done that. But I think in Footnote 
16 of Judge Wright’s opinion he is indicating that the 
issue now before the Court was still before the Court, 
and that they weren’t making any decision in that respect. 
He said: 


“‘The question of which proposals are bargainable is 
one which, under the Railway Labor Act, may be decided 
by the courts. By their very nature, such questions can- 
not be settled by collective bargaining, and the Act does 
not provide for their settlement by either the National 
Mediation Board or the National Railroad Adjustment 
Board.”’ 


I think this Court, if you would enter a decision as re- 
quested by the Firemen in this case, would necessarily be 
getting us involved in another never-never land. And I 
don’t think what was intended by the Court of Appeals 
here—if you take all of the pages that were written, all 
of the slip sheets, including those by Judge Wright—you 
will find out that approximately nine tenths of the opinion 
dealt with the Mediation Board, and not as to the bargain- 
ability issue. 
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The only reference that I feel the bargainability issue 
was raised in the context Mr. Groner was talking about 
was to show they had to go on and rule on the basis that 
the [33] Board, under two ninth, didn’t have any juris- 
diction. But as to the exact place that you’re going to 
put each of these proposals in the Section 6 notice, as to 
what you have to deal with, I think they were sending that 
back to this Court to decide, and I think this Court has 
to make its determinations. I think that Footnote 16 is 
recognition on the part of the Court of Appeals that you 
have to do that. 

The Court. I tell you what I’m going to do, gentlemen. 
I am not going to consider that this Court has jurisdiction, 
because I am going to consider that this Court’s work is 
over as far as this case is concerned. I am willing to work 
with counsel in any way counsel can think of to get such 
order as would take it up to the Court of Appeals and get 
them to say what was really meant so far as the bargain- 
ability question is concerned. It seems to me that is the 
only thing that is left to determine—whether or not they 
have concluded that the Section 6 notices here are bar- 
gainable, or whether they have to go before a court to 
determine what their bargainability is. This case is going 
to be dismissed now, and I would like to work with you 
in any way I can to get it upstairs. 

Mr. Groner. Our suggestion would be that a dismissal 
—and of course we would say with prejudice—but just 
a dismissal, would be the clearest kind of final judgment 
that [34] would enable the Carriers and the Engineers to 
appeal, without any concern about whether or not it was 
a final judgment, and would put the question of what was 
left by the Court of Appeals in the clearest possible way, 
and of course in the most expeditious possible way. 

The Court. What do you think, Mr. Conway? 

Mr. Conway. Your Honor, I think what is needed, in 
view of my understanding of your comments, is a dismissal 
that makes clear that this Court is not determining the 
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scope of the Court of Appeals opinion. And a dismissal 
with prejudice, well, we are both agreed—referring to the 
Great Northern thing—clearly the Court of Appeals didn’t 
decide that with prejudice. So we shouldn’t have that sort 
of a dismissal. 

I think what we should have is a dismissal with preju- 
dice as to those issues decided by the Court of Appeals, 
and without prejudice as to those issues which were not 
decided by the Court of Appeals. And then we can argue 
in the future as to what was decided and what was not. 

The Court. Mr. Ross. 

Mr. Ross. Your Honor, I think I would more agree 
with Mr. Conway than I would with Mr. Groner. I think 
if the Court could draft an order along that basis, that 
that would resolve the entire problem before this Court 
and actually [35] wouldn’t involve the Court of Appeals 
in another set of appeals. However, if the Court doesn’t 
go along with that, I would hope that the Court would in- 
sert the language ‘‘with prejudice,’’ so we could go up and 
find out what the Court of Appeals wants us to do with 
this case. 

The Court. You say you hope it would be done ‘‘with 
prejudice’’? 

Mr. Ross. What I’m saying is that if the Court won’t 
go along with Mr. Conway’s suggestion, that I would like 
the Court to make it so definite that we can then appeal to 
the Court of Appeals and find out exactly what they want 
us to do with this case. 

The Court. That’s what I want to do. In other words, 
if I order this action dismissed with prejudice, based on 
the Court of Appeals opinion of March 14, 1969, would 
that leave each side enough leeway to get upstairs and 
move around? 

You see, I don’t say, like Mr. Groner, I do not say that 
the Court of Appeals determined the bargainability issue. 
I think they just dismissed the case. That’s what I say. 

Mr. Conway. Your Honor, all I’m going to say is if 
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that’s your understanding and order, we are unlikely to 
appeal. 

The Court. You are what? 

Mr. Conway. We probably would not appeal, if that 
[36] is your understanding of what this means. 

Mr. Ross. I think, if I may, Your Honor, without 
burdening you again, I think that is what Mr. Conway 
was trying to say, and actually that was my point before, 
that if the Court could fashion an order in some way, as 
I said, to dismiss it only in accordance with what the Court 
of Appeals had decided, and not specifying that, and then 
say it is without prejudice to any other issues that might 
be involved in the case, then I think there would not be any 
appeal at all. 

And if the Court feels that they really hadn’t decided 
the bargainability issue, if the Court could leave that ques- 
tion open for any other forum, any other District Court 
or Court of Appeals that might have it before it, I think 
then everyone here could be satisfied with that type of an 
entry. 

The Court. Mr. Groner. 

Mr. Groner. As I understood Your Honor, you are go- 
ing to indicate that this cause was dismissed with preju- 
dice on the basis of the Court of Appeals opinion? 

The Court. I am just trying to work something out here, 
and presently have this: 


“Ordered that based on the Court of Appeals opinion 
of March 14, 1969, this action is dismissed without preju- 
dice to any issues not decided therein.”’ 


[37] Mr. Groner. I think, Your Honor, in a sense that 
leaves us all without answer to the question whether there 
is a legal obligation on the part of the Carriers to proceed 
with the mediation, or whether it is still open to them to 
litigate whether to participate in the mediation. 

What they are seeking here is to keep this case open, 
not any issue of bargainability. They are seeking to say 
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that the Court of Appeals did not hold that they have to 
participate in mediation on this notice. And if Your Honor 
leaves it that way, it will leave it precisely that way. 
Whereas, if Your Honor holds that the case is dismissed 
on the basis of the Court of Appeals decision, then that is 
a dismissal. If they choose not to appeal, that is their 
choice. If they choose to appeal, that is— 

The Court. What is the difference, Mr. Groner, if I 
say ‘‘without prejudice to any issues not decided therein,”’ 
or “dismissed with prejudice’’? It is the same thing, isn’t 
it? 

I would assume, the next time around, Mr. Conway and 
Mr. Ross will be saying there was no decision in the Court 
of Appeals on the bargainability. And you would be 
saying ‘‘Yes, it was decided.”’ 

Mr. Groner. And they would be citing your phrase, which 
is an unusual one, as implying that there was something 
[38] left open. It’s extremely unusual, I respectfully 
suggest to Your Honor, to have such a phrase; and they 
would be citing it as indicating that you lean to the view 
that there was something left open. And they’re not con- 
cerned about the next case; they are concerned about this 
case and not bargaining on this notice. 

The Court. Yes, Mr. Conway. 

Mr. Conway. Your Honor, as far as being concerned 
about how you’re leaning, I think you might well put in the 
preamble, without any interpretation by the Court as to 
what the decision of the Court of Appeals may mean, that 
the Court’s decision is that this complaint is dismissed 
with prejudice as to those issues decided by the Court of 
Appeals, and without prejudice as to those issues which 
were not. 


I take it, as I understand the comments you made, you 
really are not deciding in our favor or in Mr. Groner’s 
favor, as to the various interpretations by the Court of 
Appeals. 
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The Court. I am leaving it where the Court of Appeals 
left it. Wherever they left it, I don’t know, but there’s 
where I’m leaving it. 

What I am thinking I’m going to do, I’m going to phrase 
an order something along this line— 


“That counsel for the Brotherhood of Locomotive [39] 
Engineers, for the Carriers and for the Brotherhood of 
Locomotive Firemen & Enginemen are before the Court 
with respect to the effect of the opinion of March 14, 1969 
entered herein by the Court of Appeals, and being in dis- 
agreement as to its intent and effect, 

“Tt is this blank day of July, 1970 

“Ordered that this action is hereby dismissed, based 
on that opinion.’’ 


Now, who can go upstairs on it? I’m trying to help 
somebody get upstairs to see if they can get some clarifica- 
tion. If you can think of any way to do it, I’ll work with 
you. Otherwise this is going to be entered. 

Mr. Groner. May I say, if it would be of assistance to 
Your Honor, particularly since representations have been 
made about what was argued on appeal and in the petition, 
I can pass this up. 

The Court. No, I’m not going into that. 

You see, what you’re asking me to do, actually, is try 
to get inside the minds of Judge Wright, Judge Burger 
and Judge Tamm and conclude what they meant, and I 
can’t do that. I’m going to simply state that counsel are in 
disagreement as to what the effect of the opinion is, and 
this Court hereby dismisses it based on that opinion. Now 
if anybody wish to take it upstairs, I’m hoping they can. 
Do you think that [40] is an appealable order, anybody? 

Mr. Conway. I would hate to express an offhand opinion, 
Your Honor. 

The Court. I’m just trying to be helpful. 

Mr. Groner. It only bears out—just one more time— 
what I said, that if the word ‘‘dismissed,’’ just a regular 
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order of dismissal, that would clearly be appealable and the 
issue would be joined. 

The Court. I will dismiss it. I will dismiss it on the 
basis of the opinion. I’ll leave it that way. All right, 
that’s how it is, gentlemen. Thank you. 


(Accordingly at 3:10 p.m. the instant hearing was con- 
cluded.) 


[Filed July 27, 1970] 
Order 


Based on the opinion of the United States Court of 
Appeals for the District of Columbia Cirouit-(143-U:S. App. 
D.C. 326, 410 F.2d-1025,-cert. denied, 396 US. 878) revers- 
ing the District Court (284 F. Supp. 344) it is this 24th 

ay 0 71970, 


OxpvErEp that this action stands dismissed. 


W. B. Jones 


J Se, 


[Filed September 22, 1970] 
Notice of Appeal 


Notice is hereby given this 22d day of September 1970 
that the defendants Louisville & Nashville Railroad Com- 
pany, Southern Pacific Company, Great Northern Railway 

‘Company, Illinois Central Railroad Company, Atlantic 
Coast Line Railroad Company and St. Louis Southwestern 
Railway Company hereby appeal to the United States Court 
of Appeals for the District of Columbia from the Order 
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of this Court entered on the 24th day of July 1970 dis- 
missing the action. 


Ricwarp T. Conway 
Richard T. Conway 
Attorney for defendants 

Louisville & Nashville Railroad 
Company, Southern Pacific Com- 
pany, Great Northern Railway 
Company, Illinois Central 
Railroad Company, Atlantic 
Coast Line Railroad Company 
and St. Louis Southwestern 
Railway Company. 


[Filed October 1, 1970] 
Notice of Appeal 


Notice is hereby given that the Brotherhood of Locomo- 
tive Engineers, plaintiff above named, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the Order of the Court entered on the 
24th day of July, 1970, dismissing the action. 


October, 1970. 


Haroip A. Ross 

Harold A. Ross 
Ross, Kraushaar & Bennett 
1548 Standard Building 
Cleveland, Ohio 44113 
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IN THE 


United States Court of Appeals 


For tHe District of CotumBia Crecuir 


No. 24,756 
BrorweRHoop oF LocoMorivE ENGINEERS 
v. 


Nationat Mepration Boarp, ET Au. 
Lovisvitte & Nasuvitte Rartroap Company, 
ET AL., Appellants. 


No. 24,776 
Broruernoop oF Locomotive Encrneers, Appellant 
v. 


Nationat Mepration Boarp, ET AL. 


Appeals From the United States District Court for the 
District of Columbia 


BRIEF FOR THE CARRIER APPELLANTS 


These are consolidated appeals from an order of the 
District Court dismissing the action. (A-II 142). The 
appellants in No. 24,756 are six railroads (hereinafter 


1 With the permission of the Court, the parties have filed two appendix 
volumes, One (originally filed in prior consolidated appeals in this action, 
Nos. 22,050 and 22,185), is cited herein as ‘‘A-I,’’ followed by the page 
number. The other, labelled Volume II, is cited herein as ‘‘A-IT,’’ followed 
by the page number. An up-dated list of the relevant docket entries appears 
in Volume II, 
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called ‘‘carriers’’ unless referred to individually), the rail- 
road defendants below.2. The appellant in No. 24,776 is 
the Brotherhood of Locomotive Engineers (hereinafter 
called the ‘‘BLE”’), the plaintiff below. The appellees are 
the Brotherhood of Locomotive Firemen & Enginemen 
(hereinafter called the ‘“BLF&E’’)* and the National Medi- 
ation Board (‘*NMB’’), both of which were defendants 
below. This brief is filed on behalf of the carriers. 


STATEMENT OF ISSUES PRESENTED 


The case concerns notices served by the BLF&E, the 
collective bargaining representative of the carriers’ loco- 
motive firemen, under Section 6 of the Railway Labor Act 
(45 U.S.C. $156), demanding that the carriers enter into 
agreements establishing a detailed program for the train- 
ing of apprentices to become locomotive engineers. The 
BLE, the representative of the carriers’ engineers, ob- 
jected that the notices encroached upon the BLE’s juris- 
diction and threatened to strike the carriers if they agreed 
to the BLF&E demands. The BLE then instituted this 
action against the BLF&K, the carriers, and the NMB, and 
the carriers filed a cross claim against the BLF&E, seek- 
ing declaratory and injunctive relief upon alternative 
grounds—(1) that the NMB should determine the jurisdic- 
tional dispute between the two unions under Section 2 Ninth 
of the Railway Labor Act (45 U.S.C. $152 Ninth) before 
the carriers could be required to bargain over the BLF&E 


2The railroads named as defendants in the action were the Louisville & 
Nashville Railroad Company, Southern Pacific Company, Great Northern Rail- 
way Company, Illinois Central Railroad Company, Atlantic Coast Line Rail- 
road Company, and St. Louis Southwestern Railway Company. After the com- 
plaint was filed, the Atlantic Coast Line Railroad Company was merged into 
the Seaboard Coast Line Railroad Company, and the Great Northern Railway 
Company was merged into the Burlington Northern Inc. 


3 After the complaint was filed, the BLF&E merged with unions representing 
conductors, trainmen and switchmen to form the United Transportation Union. 
However, because all the papers in the litigation refer to the BLF&E, we 
shall refer to the organization by that name in this brief. 
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notices; or (2) if the NMB lacks jurisdiction, that the 
‘court should decide whether the BLF&E notices are valid 
or whether instead they exceed the bargainable interest 
‘of the BLF&E as the representative of the firemen’s craft. 


Originally, on motions for summary judgment present- 
ing the issue, the District Court sustained the first con- 
tention of the BLE and the carriers, that the dispute be- 
tween the two unions should be determined by the NMB 
before the carriers would be obliged to bargain over the 
BLF&E demands. The court therefore did not reach the 
alternative contention as to bargainability. On appeal, 
however, this Court reversed the determination that the 
dispute was subject to the exclusive jurisdiction of the 
NMB under Section 2 Ninth and therefore directed the 
District Court to vacate its original judgment. In that 
connection, this Court did not direct the District Court to 
dismiss the action, and the two-member concurring ma- 
jority (Judges Burger and Tamm) of the panel that heard 
the appeals made it clear that they were not deciding 
whether the BLF&E notices exceeded the bargainable in- 

‘terest of the BLF&E. On the contrary, they stated that 
the extent of the ‘‘bargainable interest’’ of the BLF&E in 
an apprentice program ‘‘is not clear’’ but that they were 
‘‘not called upon now to define its scope.’’? (A-II 29.) 
They then went on to say, without deciding, that the ‘‘pri- 

' mary interest of the Firemen at this juncture is to ensure 
that their promotional rights are not impaired by having 
graduate apprentices supersede existing firemen in their 
quest to become engineers,’’ and that ‘‘[h]istory and logic 

. . may well point toward confining the ‘bargainable in- 
terest’ of the Firemen solely to the effect and not the 


_ internal structure of the apprentice programs’’ (A-II 30) 


(emphasis in original). 


On remand, the railroads and the BLE sought a hearing 
to determine the alternative issue presented by the plead- 
ings—whether the BLF&E notices (which are not limited to 
the effect of an apprentice program on firemen’s promo- 
tional rights but instead deal primarily with the internal 
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structure of such a program) are valid or whether instead 
they exceed the bargainable interest of the BLF&E as the 
representative of locomotive firemen. The District Court 
expressed agreement with the view of the BLE and the 
carriers that this Court had not determined that issue but 
nevertheless dismissed the action without determining the 
issue itself, stating that its action ‘‘was based on the opin- 
ion’? of this Court. The court’s dismissal applied not 
only to the main action, but to a motion for supplemental 
relief involving the Great Northern Railway Company 
which the parties agreed was moot. 


The questions presented are: 


1. Whether, when this Court reversed the District Court 
and directed it to vacate its original judgment, it intended 
to require the District Court to dismiss the action without 
determining the undecided issue as to the bargainability of 
the BLF&E apprentice notices, which had been raised by 
the pleadings. 

2. Whether the District Court erred because it did not 
dismiss the motion for supplemental relief involving the 
Great Northern Railway Company without prejudice, as 
moot. 


Prior appeals from other judgments and orders entered 
by the court below in this action have been before this 
Court in Brotherhood of Loc. Fire & Eng. v. National 
Mediation Bd., 133 U.S. App. D.C. 326, 410 F.2d 1025 
(1969), cert. denied, 396 U.S. 828 (1969) (Docket Nos. 
22,050 and 22,185, consolidated); and Brotherhood of 
Locomotive Engineers v. National Mediation Board, Docket 
No. 22,648. 


REFERENCES TO PARTIES AND RULINGS 


The order presented for review (A-II 142) was signed 
by the Hon. William B. Jones, United States District 
Judge, on July 24, 1970, and was filed on July 27, 1970. 
The Court indicated the basis for the order in colloquy with 
counsel (A-IT 132-142). Parties to the litigation not iden- 
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tified in the caption on appeal are named in the first para- 
graph of this brief (pp. 1-2, supra). 
STATEMENT OF THE CASE 


1. The Original Action and Judgment of This Court. 


On or about November 15, 1965, the BLF&E served most 
of the nation’s rail carriers with substantially uniform 
written notices of demands for collective bargaining agree- 


~' ments between the carriers and the BLF&E governing the 


training of apprentices to become locomotive engineers. The 
notices ostensibly were served under Section 6 of the Rail- 
way Labor Act (45 U.S.C. § 156). The notices, the terms 
of which appear in the Appendix (A-I 55-69),* dealt in 
: considerable detail with the internal structure of such a 
program. Among other things, the notices proposed the 
establishment of system and local committees to administer 
the apprentice training program composed of equal num- 
bers of representatives of the carrier and the BLF&E 
(A-I 57-58) ; the establishment of rules governing the quali- 
fication and selection of apprentices, the number of ap- 
prentices, the term of apprenticeship, the type of training 
to be given to the apprentices, and the wages to be paid to 
the apprentices (A-I 58-63) ; and the establishment of rules 
prohibiting carriers from hiring engine service employees 
. (including locomotive engineers) who have not completed 
the apprentice training program and requiring the carriers 
to hire graduates of the program as locomotive engineers 
(A-I 65). 

However, the BLF&E represents the carriers’ firemen, 
not their engineers (A-I 328-329), and the BLE, which 
represents the carriers’ engineers (A-I 328), claimed that 
the BLF&E notices encroached upon its jurisdiction (A-I 
6-7, 17-19, 333). Consequently, the BLE advised the car- 
riers and the BLF&E that it would take any action, in- 
cluding the calling of strikes, necessary to prevent the 


4 The notices served on the defendants Louisville & Nashville R. Co. and 
Southern Pacific Company were similar, but not identical, to the notices served 
on other railroads. (See A-I 79-97, 332.) 
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earriers from agreeing to what it deemed to be the un- 
lawful BLF&E demands (A-I 7, 19, 196, 333). Then, after 
attempts by the BLE and the carriers to obtain relief from 
the NMB proved fruitless (A-I 19-35, 69-70, 98-122, 202- 
230, 334-337), the BLE commenced this action against the 
NMB, the BLF&E and six of the carriers that had been 
served with the BLF&E notices. 


The BLE complaint alleged, among other things, that the 
BLF&E demands gave rise to a dispute between the two 
unions over the right to represent apprentices training 
to become locomotive engineers, subject to the exclusive 
jurisdiction of the NMB under Section 2 Ninth of the 
Railway Labor Act (45 U.S.C. § 152 Ninth). (Complaint, 
7710, 22, A-I $-9, 14.) In addition, the BLE alleged 
that the BLF&E demands were unlawful because they ex- 
ceeded the interest of the BLF&E as the firemen’s repre- 
sentative and encroached upon the rights of the BLE as 
the engineers’ representative (Complaint, f19, 22, A-I 
7-8, 13). The carriers’? answer (A-I 35-49) included a 
cross claim against the BLF&E (A-I 44-49), in which the 
carriers alleged that the BLF&E demands had given rise 
to a dispute between the BLE and the BLF&E which 
should be resolved either by the NMB or by the courts 
(Cross Claim {If 28-31, 36, A-I 45-46, 47-48). 


Accordingly, in the complaint and the cross claim, the 
BLE and the earriers sought relief upon either of two 
alternative grounds. (1) The BLE and the carriers claimed 
that the NMB has exclusive jurisdiction under Section 2 
Ninth of the Railway Labor Act to resolve the dispute 
between the BLE and the BLF&E as to which union has 
authority to represent apprentices training to become loco- 
motive engineers and thus to bargain with carriers about 
apprentice engineer training programs, and that the car- 
riers cannot be required to bargain with the BLF&E over 
the BLF&E notices proposing an apprentice training pro- 
gram unless and until the NMB resolves that dispute in 
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favor of the BLF&E—the subject of the third and fourth 
prayers of the complaint® and the first, second and fifth 
prayers of the cross claim.* (2) Alternatively, the BLE 


5 The BLE’s prayer for relief requested the court to: 


*¢(1) adjudge and declare that the defendant BLF&E’s notice, relative 
to apprentice locomotive engineers... is an invalid notice as to the de- 
fendant carriers pursuant to the terms of Section 6 of the [Railway Labor] 
Act (45 U.S.C. § 156) and of no legal force and effect, (2) grant to 
plaintiff! a permanent injunction enjoining and restraining the defendant 
BLF&E .. . and enjoining and restraining defendant railroads . . . from 
negotiating or attempting to negotiate on the aforesaid notices on appren- 
tice locomotive engineers served by the defendant BLF&E upon the de- 
fendant carricrs and from interfering with the jurisdictional collective 
bargaining rights existing between plaintiff and the defendant carriers 
respecting the craft of locomotive engineers for which plaintiff is the 
duly designated and accredited bargaining representative, except as other- 
wise provided by law, (8) grant to plaintiff a permanent injunction 
enjoining and restraining defendant NMB ... from requiring defendant 
carriers to negotiate or mediate with the defendant BLF&E in regard 
to apprentice locomotive engineers until defendant NMB appropriately 
determines and resolves the jurisdictional or representational dispute as 
to which organization, plaintiff or defendant BLF&E, has the right to 
represent and bargain for apprentice locomotive engineers on the defend- 
ant railroads, (4) issue a mandate to defendant NMB directing and 
requiring said defendant to exercise and fulfill the obligations imposed 
upon said defendant under Section 2, Ninth of the Railwey Labor Act 
(45 U.S.C. § 152, Ninth), that is to determine which organization, plain- 
tiff or defendant BLF&E, has the right to represent and bargain for 
apprentice locomotive engineers on the defendant carriers, and (5) grant 
to plaintiff its costs and such other and further relief as may be necessary 
and proper in the premises.’’? (A-I 15-16.) 


6 The carriers’ prayer for relief requested the court to: 


“€(1) adjudge and declare that the carrier defendants are not required 
to negotiate, participate in mediation, or otherwise bargain with the 
BLF&E with respect to the subject matter of [the apprentice engineer 
Section 6 notices served by the BLF&E] until such time as the dispute 
between the BLE and the BLF&E as to which organization has jurisdic- 
diction to bargain with the carrier defendants in the premises is scttled 
by the courts or by the NMB; (2) enjoin the BLF&E during the pend- 
ency of these proceedings and permanently thereafter from calling or 
engaging in any strikes or work stoppages or taking any other action 
against the carrier defendants with respect to the matters involved in the 
[BLF&E Section 6 notices] pending a final determination by cither the 
courts or the NMB of the dispute between the BLE and the BLF&E; 
(3) if the Court should conclude that it has jurisdiction to resolve the 
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and the carriers claimed that if the dispute was not one 
for the NMB under Section 2 Ninth, the court has juris- 
diction to decide, and should decide, whether the BLF&E 
notices are invalid because they exceed the bargainable 
interest of the BLF&E as the representative of the eraft 
of locomotive firemen—the subject of the first and second 
prayers of the complaint and the first, second, third and 
fourth prayers of the cross claim. Thus, in the latter 
connection, the BLE requested the court to ‘‘adjudge and 
declare that the defendant BLF&E’s notice . . . is an 
invalid notice as to the defendant carriers . . . and of 
no legal force and effect”’ and to enjoin the BLF&E and 
the railroads ‘‘from negotiating or attempting to negoti- 
ate on the aforesaid notices’’ (n. 5, supra); and the car- 
riers requested the court, as an alternative to a determina- 
tion that the NMB must resolve the dispute between the 
two unions under Section 2 Ninth, to ‘¢declare whether 
the BLF&E has jurisdiction to bargain with the carrier 
defendants about the subject matter’’ of the BLF&E no- 


tices, and, ‘‘if it be determined that the subject matter 
of the said notices is not within the jurisdiction of the 
BLF&E as the representative of ... locomotive firemen 
? to “enjoin the BLF&E from calling or engaging 
in any strikes or work stoppages or taking any other action 
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dispute between the BLE and the BLF&E, adjudge and declare whether 
the BLF&E has jurisdiction to bargain with the carrier defendants 
about the subject matter of the [BLF&E Section 6 notices]; (4) if it 
be determined that the subject matter of the said notices is not within 
the jurisdiction of the BLF&E as tho representative of the class or craft 
of locomotive firemen upon the carrier defendants, enjoin the BLF&E 
from calling or engaging in any strikes or work stoppages or taking any 
other action against the carrier defendants with respect to the matters 
involved in the said notices; or (5) if the Court should conclude that 
the NMB has jurisdiction to resolve the dispute between the BLE and 
the BLF&E, enjoin the BLF&E from calling or engaging in any strikes 
or work stoppages or taking any other action against the carrier de- 
fendants with respect to the matters involved in the said notices pending 
a final determination by the NMB of that dispute and thereafter if 
contrary to the determination by the NMB. The carrier defendants fur- 
ther pray that the Court grant them their costs and such other and 
further relief as may be necessary or proper.’’ (A-I 48-49.) 
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against the carrier defendants with respect to the matters 
involved in the said notices’’ (n. 6, supra). 


The two unions and the carriers filed motions for sum- 
mary judgment, and the District Court granted a summary 
judgment on April 26, 1968 (A-I 327-343), sustaining the 
first of the two alternative contentions of the BLE and 
the carriers. The court concluded that ‘“‘[t]here is a 
bona fide dispute between the BLE and the BLF&E as 
to whether apprentices training to become locomotive 
engineers are within the jurisdiction of the BLF&E as 
the designated and authorized representative of the craft 
or class of locomotive firemen . .. or within the juris- 
diction of the BLE as the designated and authorized rep- 
resentative of the craft or class of locomotive engineers 

. .”’ (A-I 338). Accordingly, the court concluded that 
the ‘‘earriers are not required under the Railway Labor 
Act to confer, participate in mediation, or otherwise bar- 
gain with the BLF&E over its apprentice notices unless 
and until it has been determined, in the manner provided 
by the Railway Labor Act, that the BLF&E is the duly 
designated and authorized representative on such carriers 
of apprentices training to become locomotive engineers’’ 
(A-I 338-339). The Court further concluded that the 
dispute between the BLE and BLF&E ‘‘is a dispute among 
employees as to who are the representatives of such 
employees, within the meaning and intendment of Section 
2 Ninth of the Railway Labor Act’’; that “it was the 
duty of the NMB to investigate the dispute between the 
BLE and BLF&E and to certify to the parties whether 
[apprentices being trained to become locomotive engineers] 
come within the craft or class of locomotive engineers 
represented by the BLE or within the craft or class of 
locomotive firemen represented by the BLF&E, if either’’; 
that the ‘‘jurisdiction of the NMB under Section 2 Ninth 
of the Railway Labor Act to determine the dispute be- 
tween the BLE and the BLF&E referred to . . . above 
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is exclusive’’?; and therefore that ‘‘this Court does not 
have jurisdiction to determine that dispute’’ (A-I 339-340). 


Accordingly, the District Court entered a summary judg- 
ment, in which it decreed: 


“1, That the defendant National Mediation Board 
has the power and duty, which it is hereby directed 
to exercise under Section 2 Ninth of the Railway Labor 
Act (45 U.S.C. § 152 Ninth), to investigate the dispute 
between the plaintiff and the defendant Brotherhood 
of Locomotive Firemen and Enginemen, pursuant to 
applications heretofore filed by plaintiff with the Na- 
tional Mediation Board, and to certify to the parties 
whether apprentices being trained to become locomo- 
tive engineers come within the craft or class of loco- 
motive engineers represented by the BLE or within 
the craft or class of locomotive firemen represented 
by the BLF&H, if either. 


“9. That the [carrier defendants] are not required 
to confer, participate in mediation, or otherwise bar- 
gain with respect to the apprentice notices served upon 
them by the Brotherhood of Locomotive Firemen and 
Enginemen unless and until the National Mediation 
Board determines, pursuant to an investigation under 
Section 2 Ninth of the Railway Labor Act, that the 
Brotherhood of Locomotive Firemen and Enginemen 
is the duly designated and authorized representative 
of apprentices training to become locomotive engineers 
on such carrier defendant.’? (A-I 341-342).7 


Thus, the District Court’s judgment was that under 
Section 2 Ninth of the Railway Labor Act the NMB should 
decide the dispute between the BLE and the BLF&E as 
to which union has the right to represent apprentices 
training to become locomotive engineers, and that the car- 


7 Since the Court determined that the National Mediation Board has ex- 
clusive jurisdiction, the Court went on in paragraph 3 of its judgment to 
enjoin the BLF&E from striking to compel any carrier to accede to its 
demands ‘‘unless and until... the [NMB] determines... that the [BLF&E] 
is the duly designated and authorized representative of apprentices training 
to become locomotive engincers on such carrier . . . [and the BLF&E] other- 
wise exhausts the procedures of the Railway Labor Act with respect to its 
apprentice notices.’’ (A-I 342-343.) 


11 


riers could not be required to bargain with the BLF&E 
over its Section 6 notices proposing an apprentice engineer 
training program unless and until the NMB determines 
that the BLF&E has the right to represent apprentices 
training to become locomotive engineers. Accordingly, in 
its original judgment, the District Court did not reach 
the alternative grounds for relief advanced by the BLE and 
the carriers, premised upon a lack of jurisdiction in the 
NMB to decide the two unions’ jurisdictional dispute, 
whereby the Court would determine whether the BLF&E 
notices are valid and bargainable. On the contrary, the 
court held expressly that it did ‘‘not have jurisdiction to 
determine that dispute’’ (A-I 340). 


Both the BLF&E and the NMB appealed from the origi- 
nal judgment of the District Court, and on March 14, 
1969, this Court reversed that judgment with an opinion 
by Judge Wright alone (A-II 13-28) and a separate opin- 
ion by Judge (now Chief Justice) Burger joined by Judge 
Tamm (A-II 28-30). Brotherhood of Loc. Fire. & Eng. 
v. National Mediation Bd., 133 U.S. App. D.C. 326, 410 
F.2d 1025 (1969), cert. den., 396 U.S. 828 (1969). All 
three members of this Court agreed that the District Court 
had erred in holding that the NMB has jurisdiction under 
Section 2 Ninth of the Railway Labor Act to decide the 
dispute between the BLE and the BLF&E as to which 
union has the right to represent apprentices training to 
become locomotive engineers (A-II 24-28, 28-29). Judge 
Wright also would have held that the BLF&E Section 6 
notices are bargainable under the Railway Labor Act 
(A-II 19-24), but Judges Burger and Tamm expressed a 
contrary view although they did not decide the issue, which 
had not been decided by the District Court. Speaking for 
the majority of this Court in that regard, Judge Burger 
stated that: 

“‘The broad claims of the Firemen concerning the 


historical connection between their craft and the train- 
ing of railroad engineers deserves some comment. 
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The Firemen were indeed the source of most of those 
who became railroad engineers, but they were the 
‘pupils,’ not the teachers; the Engineers trained and 
taught the Firemen so that they could qualify for 
engineer jobs when available. To what extent this 
gives the Firemen a ‘bargainable interest’ im the ap- 
prenticeship training program of the Carriers is not 
clear, but we are not called upon now to define its 
scope. 

“Moreover, if anything is clear from the history 
which preceded Board 282 it is that due to gradual 
technological changes the traditional functions of the 
Firemen had become largely obsolete, but the car- 
riers, shippers and the public were not relieved of 
the burden of unneeded employees. To remedy this 
problem Congress created Board 282; after lengthy 
hearings the Board permitted the carriers to ex- 
tinguish up to ninety percent of the Firemen’s jobs. 
Although the 282 Award has, by its terms, expired, 
this Court has recognized that its obvious legislative 
intent has not thereby lost its vitality. [Citations 
omitted.] The primary interest of the Firemen at 
this juncture is to ensure that their promotional rights 
are not impaired by having graduate apprentices 
supersede existing firemen in their quest to become 
engineers. History and logic, then, may well point 
toward confining the ‘bargainable interest’? of the 
Firemen solely to the effect and not the internal 
structure of the apprentice programs; this is not to 
say that both of the contending Unions may not have 
some contribution to make within the framework of 
their experience’? (A-IT 29-30, 410 F.2d at 1035) (em- 
phasis added, except that the word ‘‘effect”’ is itali- 
cized in the original). 


Accordingly, this Court directed the District Court to 
vacate its original judgment, but did not direct the Dis- 
trict Court to dismiss the complaint and cross elaim (A-II 
31-32).8 


8 This Court’s judgment provided that ‘‘the judgment of the District Court 
dated April 26, 1968, appealed from herein is hereby reversed, and the Dis- 
trict Court is hereby directed to vacate the aforesaid judgment.’’ (A-II 
31-32.) 
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2. The Great Northern’s Motion for Supplemental Relief. 


Before this Court reversed the District Court’s original 
judgment of April 26, 1968, appellant Great Northern Rail- 
way Company (hereinafter referred to as the ‘Great 
Northern’’)® announced that it intended to implement an 
agreement for an apprentice engineer training program 
entered into with the BLE on September 13, 1967. The 
BLF&E threatened to strike if the Great Northern did so. 
‘he Great Northern then applied to the District Court 
for supplemental injunctive relief (A-II 5-11), alleging 
that the threatened strike would violate paragraph 3 of 
the District Court’s original judgment of April 26, 1968,” 
and in addition would independently violate the Railway 
Labor Act and the Interstate Commerce Act (A-II 9). On 
January 13, 1969, the District Court granted a preliminary 
injunction against the threatened strike. In doing so, it 
reached and decided only the contention that the threatened 
strike would violate paragraph 3 of the original judgment 
of April 26, 1968. (A-II 3, 4, 63-65.) 


The BLF&E noted a separate appeal from the prelimi- 
nary injunction of January 13, 1969, against strikes of the 
Great Northern (A-II 4, 65). While that appeal was 
pending (Docket No. 22,648), this Court reversed the Dis- 
trict Court’s original judgment (pp. 11-12, supra). Since 
the preliminary injunction had been based upon paragraph 
3 of the reversed judgment, it was obvious that the order 
would have to be set aside, and Judge Wright noted in 
his opinion that the ‘District Court orders enforcing its 
basic decree . . . must be vacated along with the decree 
itself”? (A-II 28). On May 6, 1969, the BLF&E filed with 
this Court in Docket No. 22,648, a motion for summary 
reversal of the preliminary injunction of January 13, 1969. 


9 As noted in footnote 2 on pago 2, supra, the Great Northern has been 
merged into the Burlington Northern Inc. To avoid confusion, however, we 
shall continue to refer to that carrier as the Great Northern. 


10 See footnote 7 on page 10, supra. 
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In its response, filed May 9, 1969, the Great Northern 
urged that any order reversing the preliminary injunction 
should leave ‘‘no possible doubt about the fact that the 
District Court is not precluded from granting injunctive 
relief on grounds other than enforcement of the April 26, 
1968 judgment,”? because, while the preliminary injune- 
tion could not survive the reversed judgment upon which 
it had been based, this Court in reversing that judgment 
‘did not intend to decide . .. whether or not other grounds 
exist for enjoining the threatened strike”’ against the Great 
Northern, and in its motion for supplemental relief, the 
Great Northern had alleged ‘‘that independent grounds 
do exist for enjoining the threatened strike.’’ (Response, 
p. 7.) On November 19, 1969, this Court ordered— 


‘that appellant’s aforesaid motion [for summary 
reversal] be granted and the order of the District 
Court entered on January 12 [sic; 13], 1969, ap- 
pealed from herein, granting a supplemental judg- 
ment is reversed and this case is remanded to the 
District Court for further proceedings”’ (A-II 32-33) 
(emphasis added). 


In thus remanding to the District Court for further pro- 
ceedings, this Court obviously responded to the Great 
Northern’s urging that the Court should leave “‘no possible 
doubt about the fact that the District Court is not pre- 
cluded from granting injunctive relief on grounds other 
than enforcement of the April 26, 1968 judgment” and 
indicated further that it did not contemplate outright dis- 
missal of the entire action on remand. 


3. Proceedings on Remand. 


On remand, the District Court scheduled the action for 
a pretrial hearing on July 20, 1970, and directed the par- 
ties to file pretrial statements and trial briefs (A-II 33). 
In its pretrial statement, the BLF&E claimed that this 
Court had directed the District Court to dismiss the com- 
plaint and cross claim with prejudice, leaving no issue 
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to be tried and nothing to be done other than to enter the 
required judgment on remand (A-II 88-94). The BLE 
and the carriers pointed out, on the other hand, that this 
Court had not directed such a dismissal and contended 
that this Court had contemplated the possibility of further 
proceedings.” 


In that connection, the carriers noted that this Court 
had expressly ‘‘remanded to the District Court for further 
proceedings’ insofar as the appeal from the preliminary 
injunction against a strike of the Great Northern was 
concerned. That carrier contended that such a strike would 
violate the Railway Labor Act and the Interstate Com- 
merce Act, entirely apart from the District Court’s original 
judgment of April 26, 1968, as the Great Northern had 
alleged in its Motion for Supplemental Injunctive Relief, 
and contended further that both the opinion of Judge 
Wright and the opinion of Judge Burger on the appeal 
from the judgment of April 26, 1968, supported their claim 
that the apprentice engineer agreement between the Great 
Northern and the BLE is valid and could not under any 
circumstances justify a strike by the BLF&E. (A-II 67.) 
However, the Great Northern and the BLF&E had com- 
posed their differences about the matter, and the BLF&E 
no longer objected to the implementation of the apprentice 
agreement between the Great Northern and the BLE or 
threatened to strike over such implementation. Therefore, 
the parties advised the Court that the issue was moot. 


11 Since the Court of Appeals had rejected the claim that the NMB should 
be directed to determine the jurisdictional dispute between the BLE and 
the BLF&E and no other relief against the NMB was sought in either the 
complaint or cross claim, the BLE and the carriers advised the District Court 
that the complaint and cross claim could be dismissed as to the NMB (A-II 
38, 69). At the pretrial hearing on July 20, 1970, the District Court inquired 
whether “‘everybody agree[s]’’ that ‘‘the National Mediation Board is out of 
this case.’? Counsel for the BLF&E replied that ‘‘to dismiss the Board, 
while leaving us a party, in effect. makes our position worse than before, if 
we understand the position of our opponents correetly.’’ Accordingly, the 
District Court concluded that ‘‘[w]e haven’t agreement that the National 
Mediation Board is out of the case.’’ (A-II 116-117.) 
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(A-II 38, 67-68, 91.) While the Great Northern thus had 
no occasion to press its Motion for Supplemental Injunc- 
tive Relief, it objected to any dismissal with prejudice 
which might give rise to a contention by the BLF&H, in 
the event of a future dispute about the matter, that the 
judgment of the District Court is res judicata as to all 
contentions that might be raised in opposition to a strike 
by the BLF&E over the implementation of the apprentice 
training agreement between the Great Northern and the 
BLE (A-II 67-68, 138). See United States v. Munsing- 
wear, 340 U.S. 36 (1950). 


With respect to the underlying action, the BLE and 
the carriers pointed out that the judgment of this Court 
on appeal had directed only that the District Court ‘‘va- 
cate’? its original judgment and had not directed the Dis- 
trict Court to dismiss the complaint and cross claim with 
prejudice. The BLE and the carriers contended that this 
Court had not intended to foreclose the District Court 
from passing upon the alternative basis for the complaint 
and cross claim—that, if the question is not within the 
exclusive jurisdiction of the NMB under Section 2 Ninth, 
the District Court should decide whether the BLF&E ap- 
prentice engineer notices are invalid because they exceed 
the bargainable interest of the BLF&E as the representative 
of locomotive firemen. The BLE and the carriers both 
pointed out that this issue had been raised by the com- 
plaint and cross claim but had not been reached by the 
District Court in its original judgment, and that a majority 
of this Court—Judges Burger and Tamm—had concluded 
on the appeals from that judgment that this Court ‘‘was 
not called upon now to define [the] scope’’ of the BLF&E’s 
‘‘bargainable interest’’ in the training of apprentice en- 
gineers. (A-II 35-37, 38, 52-62, 68.) 


Consequently, the BLE and the carriers requested the 
District Court to hear and determine the remaining issue 
as to the validity and bargainability of the BLF&E notice 
(A-II 38, 46-47, 68-69). On that issue, the BLE and the 
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carriers advised the Court that their primary position 
basically was that suggested by Judges Burger and Tamm: 
that the ‘‘primary interest of the Firemen at this juncture 
is to ensure that their promotional rights are not impaired 
by having graduate apprentices supersede existing firemen 
in their quest to become engincers,”’ and therefore, that 
the ‘‘bargainable interest”? of the BLF&E is ‘confined 
solely to the effect and not the internal structure of the 
apprentice programs.’? The BLE and the carriers con- 
tended that the apprentice notices served by the BLF&E 
were not limited to the effect of an apprentice engineer 
training program on the promotional rights of existing 
firemen, but rather were concerned in substantial part with 
the internal structure of a program for training appren- 
tices to become locomotive engineers (see p. 5, supra). 
The BLE and the carriers concluded, accordingly, that the 
BLF&E notices exceeded the bargainable interest of the 
BLF&E and were therefore invalid, and consequently that 
the carriers are not required to bargain with the BLF&E 
over the notices. (A-II 46-47, 49-50, 68-69, 86-87.) 


In support of their contentions as to the bargainability 
of the BLF&E notices, the BLE and the carriers indicated 
that in addition to the basic facts found by the District 
Court in the findings of fact entered on April 26, 1968, 
which had not been attacked on appeal, they proposed to 
establish certain additional facts which they deemed to be 
relevant to the remaining issue as to the bargainability 
of the BLF&E notices.2 Thus, it was claimed that in 
the railroad industry the organization representing a par- 
ticular craft on a carrier traditionally has represented ap- 
prentices being trained to qualify as members of that 
craft, something true, for example, of such crafts as the 
electricians, machinists, boilermakers, sheet metal workers, 


12 The facts upon which the BLE and the carriers relied which had already 
been found by the Court in its Findings of Fact and Conclusions of Law 
entered on April 26, 1968, are identified at A-II 39-43 and 69-80. The 
additional facts that the BLE and the carriers offered to prove are identified 
at A-II 43-46 and 80-84. 
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and carmen (A-II 80-81); that to the extent that the in- 
ternal structure of apprentice programs has been the sub- 
ject of collective bargaining and agreements, the bargain- 
ing and agreements have been between the carriers con- 
cerned and the organization representing the craft for 
which the apprentices are training (A-II 81); and that 
there has been no contrary custom or practice with respect 
to locomotive engineers. Instead, until the Award by Arbi- 
tration Board No. 282, as Judge Burger had observed, 
the ‘‘Firemen were .. . the source of most of those who 
became railroad engineers, but they were the ‘pupils,’ not 
the teachers; the Engineers trained and taught the Fire- 
men so that they could qualify for engineer jobs when 
available.’ (A-II 29; A-I 329-331; A-II 42, 72-73, 81.) 
In addition, the BLE and the carriers proposed to show, 
upon the trial of the issue, that following the Award 
by Board 282, a number of carriers had entered into ap- 
prentice agreements with representatives of the engineers’ 
eraft (A-I 331-332; A-II 44, $1-82) and a number of 
other carriers had been served with demands for such 
agreements by the engineers’ representatives (A-II 43-44, 
83-84) ; that these agreements related to the internal struc- 
ture of the apprentice training programs and did not 
interfere with the promotion rights of firemen (A-II 44, 
82); and that, on the other hand, none of the carriers on 
which the BLF&E represents only the craft of firemen 
had entered into an agreement with the BLF&E regarding 
the internal structure of a program for training apprentices 
to become locomotive engineers, although some carriers 
had made agreements with the BLF&E to expedite the 
qualification of firemen for promotion (A-II 82). Such 
proof was proffered to show that the only way in which 
firemen’s ‘‘rates of pay, rules, and working conditions’’ 
(45 U.S.C. $156) are involved in the establishment of 
programs for the training of apprentices to become loco- 
motive engineers is in the possible effect of such programs 
on firemen’s promotion rights, and therefore that Judges 
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Burger and Tamm were correct in their view that the 
firemen’s ‘‘primary interest . . . at this juncture’’ is to 
‘censure that their promotional rights are not impaired 
by having graduate apprentices supersede existing firemen 
in their quest to become engineers,”’ and that ‘shistory and 
logic”? do ‘‘point toward confining the ‘bargainable in- 
terest’ of the Firemen solely to the effect and not the 
internal structure of the apprentice programs’’ (A-II 30) 
(emphasis in original). (A-IT 46, 47, 50, 68-69, 86-87.)* 


13 Under Sections 2 and 6 of the Railway Labor Act (45 U.S.C. $§ 152, 
156), railroads must bargain with the certified representatives of cach class 
or craft of their employees with respect to ‘‘rates of pay, rules, or working 
conditions’? applicable to that class or craft. The railroads are not required 
to bargain with anyone other than the true representative of a given craft 
with respect to the ‘‘rates of pay, rules, and working conditions’’ applicable 
to that craft, Virginian Railway v. Federation, 300 U.S, 515, 548 (1937), 
and they likewise are not required to bargain over matters other than the 
‘<rates of pay, rules, and working conditions’? applicable to the craft. E.9., 
Chicago § Northwestern Ry. Co. v. Order of Rail, Tel., 264 F.2d 254, 258-260 
(7th Cir., 1959), rev’d on other grounds, 362 U.S. 330 (1960); Brotherhood 
of Rail. Train, v. New York Cent. R. Co., 246 F.2d 114 (6th Cir., 1957), 
cert, den., 355 U.S. 877 (1957); ef., Labor Board v. Borg-Warner Corp., 356 
U.S. 342, 348-349 (1958). Therefore, the carriers contended in their pretrial 
statement below (A-II 86-87) that if the proposals made by the BLF&E in the 
Section 6 notices involved in this action go beyond the bargainable interest 
of the BLF&E as the representative of the craft of locomotive firemen, those 
Section 6 notices are invalid and nonbargainable and the carriers are not 
required to bargain with the BLF&E about the proposals made therein. 
Brotherhood of Railroad Trainmen v. Akron $ B. B. B. Co., 128 U.S. App. 
D.C. 59, 385 F.2d 581, 599-604 (1967), cert. den., 390 U.S. 923 (1968) ; 
Southern Pacific Co. v. Switchmen’s Union of North America, 356 F.2d 332 
(9th Cir., 1965), cert. den., 385 U.S. 803 (1966); Order of Railway Cond. $ 
Brake. v. Switchmen’s Union, 269 F.2d 726, 730-734 (Sth Cir. 1959), cert. den., 
361 U.S. 899 (1959); Brotherhood of Railroad Trainmen v. Smith, 251 F.2d 
282, 286-287 (6th Cir., 1958), cert. den., 356 U.S. 937 (1958) ; Detroit, Toledo 
§ Ironton E.R. Co. v. Locomotive Engineers, 62 CCH Lab. Cas. 1 10,868 
(E.D. Mich., 1969). In this connection, the carriers pointed out (A-IT 87) 
that past bargaining practices among the carriers and the unions representing 
their employees are relevant to the issue of what is bargainable. Telegraphers 
vy. Chicago § N.W. R. Co., 362 U.S. 330, 338 (1960) ; Telegraphers Vv. By. 
Express Agency, 321 U.S. 342, 346 (1944) ; Brotherhood of Railroad Train- 
men v. Akron ¢ B. B. B. Co., supra, 128 U.S. App. D.C. 59, 385 F.2d 581, 
601 (1967). As stated by the Supreme Court in the Chicago § N.W. R. Co. 
case, ‘‘the whole idea of what is bargainable has been greatly affected by the 
practices and customs of the railroads and their employces themselves.’ 362 
US., at 338. 
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However, at the pretrial hearing on July 20, 1970, the 
District Court decided that it would not determine whether 
this Court had held that the BLF&E notices were valid 
and bargainable, as the BLF&E contended, or had left 
that issue open as the BLE and the carriers thought Judge 
Burger’s majority opinion had made perfectly clear. The 
District Court said, with respect to the contentions of 
counsel for the BLF&E: 


‘‘Well, you have better eyes than I have as far as 
the opinion is concerned. I can’t see some of those 
words in there. I read this opinion as simply dealing 
with one question, does the railroad or do the Carriers 
have to bargain with either brotherhood, until the 
Mediation Board tells them which brotherhood . . .”’ 
(A-II 128). 


However, while the District Court thus indicated agree- 
ment with the view of the BLE and the carriers that this 
Court had not decided that the BLF&E notices were bar- 


gainable, the District Court indicated that it would be 
helpful to have this Court tell it what to do with the case: 


“‘T wonder if we could bring this to a head so that 
you could get it up to the Court of Appeals and maybe 
get a clarification this time, by an oral motion by you 
[the BLE or the carriers] today for a trial date, 
which I would deny on the ground that this case was 
disposed of by the Court of Appeals on March 14, 
1969. In that way I would not be holding on what was 
done on that other question [bargainability of the 
BLF&E notices]. 


‘Frankly, I would like to have the Court of Ap- 
peals tell me what this Court has got to do with this 
ease... .”? (A-IT 132.) 


Counsel for the BLE objected to any ruling that the 
Court of Appeals had held ‘‘that this is a bargainable 
notice”? (A-II 133). The Court replied: 


“J wouldn’t be ruling anything on that.... I 
will simply state that I don’t know. All I know is 
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that the [Court of Appeals] disposed of this case, 
and it’s out of this Court.’? (A-II 133.) 


The Court added, ‘‘What I am trying to do is get you in 
some position where you can go on upstairs and get this 
thing clarified.” (A-II 133.) 


Finally, the Court announced: ‘‘I tell you what I’m 
going to do, gentlemen. I am not going to consider that 
this Court has jurisdiction, because I am going to consider 
that this Court’s work is over as far as this case is con- 
eerned.’? (A-II 137.) Counsel for the carriers then sug- 
gested that as he understood the District Court’s com- 
ments, what was desired by the Court was ‘a dismissal 
that makes it clear that this Court is not determining 
the scope of the Court of Appeals opinion.’? (A-II 137- 
138.) Counsel for the BLE added that he ‘‘would like 
the Court to make it so definite that we can appeal to 
the Court of Appeals and find out exactly what they 
want us to do with this case.’? (A-II 138.) The Court 
replied: 

““That’s what I want to do. In other words, if I 
order this action dismissed with prejudice, based on 
the Court of Appeals opinion of March 14, 1969, would 
that leave each side enough leeway to get upstairs 
and move around? 

“You see, I don’t say, like Mr. Groner [counsel for 
the BLF&E], I do not say that the Court of Appeals 
determined the bargainability issue. I think they just 
dismissed the case. That’s what I say.’? (A-ITI 188.) 


After some further discussion of whether a dismissal 
should be with prejudice, without prejudice, or partly with 
prejudice and partly without prejudice in order to reflect 
the District Court’s intent (A-II 138-140), counsel for the 
carriers stated: 


“J take it, as I understand the comments you made, 
you really are not deciding in our favor or in Mr. 
Groner’s favor, as to the various interpretations by 
[sic; of] the Court of Appeals.”’ (A-II 140.) 


0) 


a 


The District Court replied: 
‘J am leaving it where the Court of Appeals left 


it. Wherever they left it, I don’t know, but there’s 
where I’m leaving it.”’? (A-II 141). 


The District Court then stated that it would simply order 
a dismissal ‘‘based on’? the Court of Appeals’ opinion 
(A-II 141), after which it entered the order from which 
the present consolidated appeals have been taken (A-II 
142): 
‘‘Based on the opinion of the United States Court 
of Appeals for the District of Columbia Cireuit (113 
U.S. App. D.C. 326, 410 F.2d 1025, cert. den., 396 
U.S. 878) reversing the District Court (284 F. Supp. 
344) it is this 24th day of July, 1970, 


“‘Orperep that this action stands dismissed.”’ 


ARGUMENT 


The history of this case is somewhat extended, but the 
argument need not be. Two questions are presented: (1) 
whether the District Court should have determined the 
issue between the parties as to the bargainability of the 
BLF&E notices; and (2) whether the District Court should 
have dismissed the Great Northern’s motion for supple- 
mental relief without prejudice, because it is moot, in- 
stead of disposing of it in the same fashion in which it 
disposed of the main action. The second of those ques- 
tions requires only a brief discussion, and therefore we 
deal with it first below. As to the other, a determination 
as to the extent of the bargainable interest of the BLF&E 
is vitally important to the carriers because as matters 
now stand they may well encounter strikes no matter which 
way they turn as a consequence of the two unions’ con- 
flicting demands. Therefore, we deal in greater detail 
with the District Court’s failure to determine that issue, 
in the second section of the argument below. However, 
the merits of the issue as to bargainability are not before 
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this Court, for as we understand this Court’s prior de- 
cision, the merits should be decided by the District Court, 
and in any event the parties have not yet had the op- 
portunity to present proof on the merits. Accordingly, 
we do not discuss the merits as such in this brief, save 
to note that the proffers of proof by the BLE and the 
carriers, described in the Statement of the Case (pp. 17-19, 
supra), presented a substantial question in that connection ; 
it surely should be decided by the District Court. 


l. The Great Northern’s Claim Should Have Been Dismissed 
Without Prejudice as Moot. 


As indicated in our Statement of the Case (pp. 13-14, 
supra), when this Court vacated the District Court’s in- 
junction against a strike by the BLF&E in opposition 
to the implementation of an apprentice program on the 
Great Northern Railway, this Court expressly remanded 
the ‘‘case ... to the District Court for further proceed- 
ings.”? (A-II 32-33.) Subsequently, however, the Great 


Northern and the BLF&E composed their differences over 
the implementation of the program, and the BLF&E 
withdrew its objections and its threat of a strike. The 
parties so advised the District Court. (A-II 38, 67-68, 
91, pp. 15-16, supra). 


In these circumstances, the Great Northern’s claim for 
an injunction against a strike by the BLF&E was moot. 
It should have been dismissed as such, without prejudice, 
so that it could not be contended in any future dispute 
that might arise with respect to the Great Northern ap- 
prentice program and its right to relief against strikes 
in opposition thereto that the District Court’s judgment 
dismissing the action is res judicata as to all grounds for 
such relief left open by the remand ‘for further proceed- 
ings.”’? Compare United States v. Munsingwear, 340 U.S. 
36 (1950). When a claim becomes moot before it has been 
adjudicated and the judgment has become final, “<further 
proceedings upon the merits can neither be had [in an 
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appellate court] nor in the court of first instance,’’? and 
the District Court should ‘‘dismiss the bill of complaint 
' without costs, because the controversy involved has be- 
come moot, and therefore is no longer a subject appropri- 
ate for judicial action.”? United States v. Anchor Coal 
Co., 279 U.S. 812, 812-813 (1929). Dismissal for mootness 
is the ‘‘approved procedure’’ in cases of this kind, St. 
Louis-San Francisco Ry. Co. v. Railroad Yardmasters, 347 
F.2d 983, 983-984 (5th Cir., 1965), because it ‘‘clears the 
path for future relitigation of the issues between the 
parties’? which could not be finally determined because of 
the ‘“‘happenstance’’ of intervening circumstances render- 
ing the claim nonjusticiable. United States v. Munsing- 
wear, supra, 340 U.S., at 40. 


2. The District Court Should Have Determined the Issue as to 
the Bargainability of the BLF&E Notices. 


It is clear that the pleadings in this action presented the 
alternative questions whether the BLF&E notices gave 
rise to a representational dispute that the NMB must 
determine under Section 2 Ninth of the Railway Labor Act 
before the BLF&E can insist that the carriers bargain 
over its demands, or if not, whether the BLF&E notices 
nevertheless are invalid because they exceed the bargain- 
able interest of the BLF&E as the representative of the 
carriers’ firemen. The District Court did not reach the 
question as to bargainability when it initially decided that 
the BLF&E notices gave rise to a representational dispute 
subject to Section 2 Ninth, and this Court likewise did not 
determine that question when it reversed the District 
Court’s original judgment. Therefore, the question as to 
bargainability remained to be decided following this 
Court’s disposition of the prior appeals and accordingly 
should be determined by the District Court. 


Thus, in addition to the claim based on Section 2 Ninth, 
the BLE complaint prayed for a declaratory judgment that 
each BLF&E apprentice notice ‘‘is an invalid notice as 
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to the defendant carriers . . . and of no legal force and 
effect’? (first prayer, n.5, supra) ; and for a ‘‘permanent 
injunction enjoining and restraining”’ the BLF&E and the 
carriers ‘‘from negotiating or attempting to negotiate on 
the aforesaid notices ...”’ (second prayer, n.9, supra). So 
too, as an alternative to the claim that the NMB should 
determine the jurisdictional dispute between the BLE and 
the BLF&E before the carriers can be required to bargain 
over the BLF&E notices, the carriers’ cross claim asked the 
court to ‘‘adjudge and declare whether the BLF&E has 
jurisdiction to bargain with the carrier defendants about 
the subject matter’? of the BLF&E notices (third prayer, 
n.6, supra), ‘‘and if it be determined that the subject 
matter of the said notices is not within the jurisdiction of 
the BLF&E as the representative of the craft of locomotive 
firemen upon the carrier defendants,’’ to ‘‘enjoin the 
BLF&E from calling or engaging in any strikes or work 
stoppages or taking any other action against the carrier 
defendants with respect to the matters involved in the said 


notices .. .”’ (fourth prayer, n.6, supra). In short, the 
pleadings squarely presented the question whether the 
BLF&E notices exceed the bargainable interest of the 
BLF&E as the representative of the earriers’ locomotive 
firemen. 


It is settled that the courts have jurisdiction to enforce 
the mandates of the Railway Labor Act, except with re- 
spect to matters that have been committed to the exclusive 
jurisdiction of the National Mediation Board or an adjust- 
ment board established under Section 3 (45 U.S.C. § 153) 
of the Act. Railroad Trainmen v. Howard, 343 U.S. 768, 
774 (1952) ; Steele v. L. € N. R. Co., 323 U.S. 192, 204-207 
(1944) ; Brotherhood of Railroad Trainmen v. Smith, 251 
F. 2d 282, 285-286 (6th Cir., 1958), cert. den., 356 U.S. 937 
(1958). It is also settled that the courts have jurisdiction 
to determine the validity or bargainability of proposals 
made in notices served pursuant to Section 6 of the Railway 
Labor Act (45 U.S.C. $156), except insofar as that issue 
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involves matters committed to the exclusive jurisdiction of 
the National Mediation Board or a Section 3 adjustment 
board. Locomotive Engineers v. B. & O. R. Co., 372 US. 
284 (1963); Telegraphers v. Chicago & N. W. R. Co., 362 
U.S. 330 (1960); Brotherhood of Railroad Trainmen v. 
Akron & B. B. R. Co., 128 U.S. App. D.C. 59, 385 F.2d 581 
599-604 (1967), cert. den., 390 U.S. 923 (1968). As stated 
by Judge Wright in his opinion on the prior appeals, 


“The question of which proposals are bargainable is 
one which, under the Railway Labor Act, may be de- 
cided by the courts. By their very nature, such ques- 
tions cannot be settled by collective bargaining, and 
the Act does not provide for their settlement by either 
the National Mediation Board or the National Rail- 
road Adjustment Board.”? (A-II 20 n. 16; 410 F.2d 
at 1030 n. 16.) 


Accordingly, when this Court determined that the NMB 
lacks jurisdiction to determine the jurisdictional dispute 
between the BLE and the BLF&E, the further question 
presented by the pleadings, whether the BLF&E apprentice 
notices exceed the bargainable interest of the BLF&E as 
the representative of the carriers’ locomotive firemen, re- 
mained to be decided. Indeed, no one questions that fact. 
Instead, the contention of the BLF&E is that this Court 
considered and rejected the claims of the BLE and the car- 
riers with respect to bargainability. However, that con- 
tention cannot be sustained.”* 


14In the Akron § B. B. R. Co. case, this Court decided the validity or 
bargainability of ‘<Notice No. 1’’ and ‘‘Notice No. 2’? (A-T 50-54) served 
by the BLF&E upon the carriers together with “‘Notice No. 3°’ (A-I 55-69), 
the apprentice notice involved in this case. The issue as to the validity or 
bargainability of the apprentice notice was removed from that case by 
“<stipulation of the parties.’’ See 385 F.2d, at 600. 


15 We note that the issue as to bargainability was not briefed or argued on 
the prior appeals, apart from the contention that the BLF&E notices were 
not mandatorily bargainable under any circumstances unless and until the 
NMB decided that the BLF&E represented apprentices, because the issue 
as to bargainability in other respects had not been reached in the District 
Court. 
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In the court below, on remand, the BLF&E claimed that 
the opinion of Judge Wright on the previous appeals dem- 
onstrated that this Court has already decided that the 
BLF&E apprentice notices are valid and bargainable (A- 
II 89, 130). Judge Wright’s opinion dealt with both of 
the alternative claims of the BLE and the carriers. In 
Part II of his opinion (A-II 19-24) he stated that ‘‘we con- 
clude that the Firemen’s Section 6 notice concerning engi- 
neer apprenticeship programs, served on [the] carriers 
during 1965, was bargainable under the Railway Labor 
Act,’? and that the ‘‘National Mediation Board’s sched- 
uling of mediation over the notice was proper under Sec- 
tion 5 of the Act’? (A-II 24). In Part III of the opinion 
(A-II 24-28), Judge Wright concluded that Section 2 Ninth 
did not confer jurisdiction upon the NMB to determine 
the jurisdictional dispute between the BLE and the BLF&E 
(A-II 28). Accordingly, like the other members of the 
Court, Judge Wright concluded that the District Court’s 
judgment should be reversed. 


However, the other members of the panel did not agree 
with Judge Wright’s view that the BLF&E apprentice 
notices are valid and bargainable. In an opinion joined 
by Judge Tamm, Judge Burger stated that he concurred 
in the “‘result reached”? (A-II 28), not in Judge Wright’s 
opinion, and then went on to “clarify the basis upon which 
I rely’? (A-II 28). In his opinion, Judge Burger made it 
clear that while he regretted the result, he agreed with 
Judge Wright that the phrasing of Section 2 Ninth pre- 
cluded NMB jurisdiction over the jurisdictional dispute 
involved in this ease (A-II 28-29, 30). But he did not 
agree with Judge Wright with respect to the issue of bar- 
gainability. Specifically, without undertaking to decide the 
matter, he said that ‘‘the primary interest of the Firemen 
at this juncture is to ensure that their promotional rights 
are not impaired by having graduate apprentices supersede 
existing firemen in their quest to become engineers’? and 
that ‘(history and logic . .. may well point toward con- 
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fining the ‘bargainable interest’ of the Firemen solely to 
the effect and not the internal structure of the apprentice 
programs... .”? (A-II 30.) In the opinion of Judges 
Burger and Tamm, however, that was not a question they 
were required to decide. On the contrary, they said: 


<<To what extent [the historical connection between the 
Fireman’s craft and the training of railroad engineers] 
gives the Firemen a ‘bargainable interest’ in the ap- 
prenticeship training program of the Carriers is not 
clear, but we are not called upon now to define its 
scope.” (A-IT 29; 410 F.2d, at 1035) (emphasis 
added). 


We think that Judges Burger and Tamm were quite right 
not to determine the scope of the firemen’s bargainable 
interest on the prior appeal. The issue had not been briefed 
or argued in this Court, and had not been litigated in or 
decided by the District Court when that court determined 
the initial motions for summary judgment. (See pp. 9-11, 
supra.) 


Thus, if there is anything about this Court’s prior deci- 
sion that is not open to rational dispute, it is that two of 
the three members of the panel that decided the case stated 
expressly that they had not determined whether the BLF&E 
demands exceeded the ‘‘bargainable interest’’ of the BLF- 
&E in the apprenticeship training program. The BLF&H’s 
claims to the contrary are simply untenable. 


The BLF&E also argued below that its contention, that 
this Court has already determined the issue as to bargain- 
ability, is confirmed by the Court’s action (A-II 115) in 
denying petitions by the BLE and the carriers for clarifica- 
tion or rehearing following this Court’s reversal of the 
District Court’s original judgment (A-II 89-90). As is evi- 
dent from the carriers’ petition for clarification or re- 
hearing (A-II 99-114), the carriers foresaw the dispute 
that has now arisen concerning the scope of this Court’s 
mandate and urged clarification for that reason (A-IT 100- 
110). But the petition also made it clear that the carriers 
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believed that this Court, as Judges Burger and Tamm had 
expressly stated, had not determined the extent of the 
‘“‘bargainable interest’? of the BLF&E in programs for 
training apprentices to become locomotive engineers, and 
thus had not decided the bargainability of the Section 6 
notices served by the BLF&E. There is not much point in 
speculation by the parties as to the reasons for this Court’s 
denial of the petitions for rehearing and clarification when 
no statement of those reasons was made by the Court in 
its order denying those petitions (A-II 115). We suspect 
that the Court did not grant those petitions because Judges 
Burger and Tamm had made their position entirely clear 
and felt it required no clarification. In any event, if some 
inference must be drawn from the order denying the peti- 
tion, with respect to this Court’s position regarding the 
scope of its mandate, the fact that the Court saw no need 
to clarify that mandate despite its knowledge that the man- 
date was being interpreted by the carriers in a particular 
manner would indicate, if anything, that the Court agreed 
with the carriers’ interpretation. 


Moreover, there are objective grounds demonstrating 
that this Court’s order denying the petitions for clarifica- 
tion or rehearing was not intended by the Court as a re- 
jection of the carriers’ view that this Court’s decision of 
March 14, 1969, did not foreclose further proceedings in 
the case. In addition to the bargainability issue, the car- 
riers sought clarification of the decision by the Court in re- 
gard to the supplemental order enjoining a strike of the 
Great Northern by the BLF&E (A-II 110-114). As indi- 
eated in our Statement of the Case (pp. 13-14, supra), 
the supplemental order had been based upon the original 
decision of the District Court in this action, prior to this 
Court’s decision of March 14, 1969. In the opinion of 
March 14, 1969, Judge Wright stated that ‘‘the District 
Court orders enforcing its basic decree . . . must be va- 
cated along with the decree itself’? (A-II 28). In their 
petitions for clarification or rehearing, the carriers ex- 
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pressed their belief that this Court nevertheless did not in- 
tend to foreclose the Great Northern from asserting in the 
' District Court other grounds for enjoining the threatened 
strike, but requested this Court to clarify its mandate so 
as to leave no doubt about the fact. Although this Court’s 
order of April 29, 1969, denied that request as well as the 
requested clarification in regard to the bargainability issue, 
the Court of Appeals subsequently made clear that it had 
not foreclosed further proceedings in the District Court. 
On the contrary, when it reversed the supplemental order 
in the Great Northern matter, it expressly remanded the 
“cease ... to the District Court for further proceedings.”’ 
(A-IT, 32-33; see p. 14, supra.) 


There is another subsequent occurrence in this Court 
which further demonstrates that the denials of the peti- 
‘ tions for clarification or rehearing did not constitute a re- 
jection of the carriers’ interpretation of this Court’s man- 
date. After those petitions were denied, the BLE and the 
carriers applied to this Court for a stay of the mandate 


‘ pending the filing of petitions for certiorari. The BLF&E 
opposed those applications on the ground, among others, 
' that bargaining upon its Section 6 notices should not be 
further delayed. In response to that argument, the car- 
' riers pointed out, among other things, that: 


“Moreover, contrary to the BLF&E’s evident belief, 
the entry of judgment by this Court will not lead 
promptly to negotiations. As we have indicated before, 
the concurring opinion of Judges Burger and Tamm 
makes it clear that there remains for disposition the 
seope of the BLF&E’s bargainable interest in the ap- 
prentice engineers’ program. ‘To what extent this 
[the connection between the Firemen’s craft and engi- 
neers’ training] gives the Firemen a ‘‘bargainable 
interest’? in the apprenticeship training programs of 
the Carriers is not clear, but we are not called upon 
now to define its scope’ (slip op., p. 18). See also 
balance of discussion on pages 18-19. Inevitably, the 
lower court will be ‘called upon to define its scope’; 
but orderly disposition of judicial business suggests 
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that this call upon the court not be made unless and 
until the Supreme Court makes it clear that that task 
must be performed.’’ (A-II 97.) 


This Court, by an order entered on May 28, 1969, granted 
the applications by the BLE and the carriers to stay its 
mandate without indicating in any way that it disagreed 
with the carriers’ view concerning the scope of that man- 
date. Perhaps the Court’s action in this respect does not 
demonstrate conclusively that this Court agreed with the 
carriers’ interpretation of its mandate; but certainly it 
goes as far in that direction as the denial of the petitions 
for clarification or rehearing could possibly be said to go 
in the other. 


In any event, the controlling factor is not speculation as 
to what prompted orders by this Court which the Court 
found it unnecessary to explain. Instead, it is the express 
statement of two of the three members of the Court that 
they were not deciding the scope of the ‘‘bargainable inter- 


est’? of the BLF&E in programs for training apprentices 
to become locomotive engineers. In the face of that state- 
ment, it simply cannot be claimed that a majority of this 
Court decided that the BLF&E Section 6 notices are bar- 
gainable.'* That question remained open when the case 


16 The court below inquired whether the last paragraph of the concurring 
opinion of Judges Burger and Tamm could be reconciled with the statement 
of those two judges that they were not called upon to define the scope of 
the bargainable interest of the BLF&E in programs for the training of 
apprentices to become locomotive engineers. (A-II 118-119, 121-122. In 
the paragraph in question, Judge Burger wrote that: 


**Today’s result places the carricrs in the unhappy position of having 
to deal simultaneously with two rival unions whose bargaining demands 
will very likely conflict if a high order of union statesmanship is not 
forthcoming. Moreover, since both Unions have now been given the 
right to serve Section 6 notices, the disappointed Union will have the 
right to strike once the statutory procedures are exhausted. The Carriers 
will be able neither to avoid nor to resolve a strike by agreeing with the 
striking union without the risk of violating [their] obligation not to 
depart unilaterally from [their] agreement with the other Union. 
Although I consider this to be a wholly unsatisfactory resolution I can 
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was remanded to the District Court with directions to va- 
cate its original judgment. It should be decided by the 
District Court. 


CONCLUSION 


For the foregoing reasons, the order of the District 
Court dismissing the action should be vacated, and the 
ease should be remanded with directions (1) to hear and 
determine the issue as to the bargainability of the BLF&E 
apprentice notices and (2) to dismiss the Motion for Sup- 
plemental Injunctive Relief filed by the Great Northern 
Railway Company, without prejudice, as moot. 


Respectfully submitted, 


Francis M. SHEA 

Ricuarp T. CONWAY 

Ratru J. Moore, JR. 
734 Fifteenth Street, N.W. 
Washington, D. C. 20005 
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find nothing in the statute which permits the Court to impose a different 
result.’? (A-IT 30; 410 F.2d, at 1035.) 


Obviously, Judge Burger did not intend to suggest in that paragraph 
that the BLF&E notices do not exceed the bargainable interest of the BLF&E, 
when he had just said in the preceeding two paragraphs of the opinion 
(1) that he was not determining the extent of the bargainable interest of 
the BLF&E in an apprentice training program, and (2) that it ‘‘may well’’ 
be confined ‘‘solely’? to the effect of such a program on the promotion of 
firemen and not the internal structure of the program—the principal subject 
of the BLF&E notices, Rather than contradicting himself, Judge Burger 
obviously meant only that since the carriers ‘may well’” be obliged to 
bargain with the BLF&E over the effect of a training program on the promo- 
tion of firemen while they are obliged to bargain with the BLE with respect 
to the internal structure of such a program, they might find themselves in 
the ‘‘unhappy position’’ of being threatened with strikes no matter which 
way they turn, ‘‘a wholly unsatisfactory resolution.’’ 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW. 


The bargaining representative for the craft of loco- 
motive firemen served each of the defendant carriers, as 
well as most of the other railroads in the nation, with a 
notice under Section 6 of the Railway Labor Act (45 
U.S.C. 156) proposing the establishment of a program for 
hiring and training apprentice locomotive engineers who, 
upon successful completion of the apprentice program, 
would qualify as locomotive engineers and receive senior- 


2 


ity in that craft. However, the Engineers’ Union, asserting 
that such apprentices are properly a part of the craft 
represented by it, claimed the notice of the Firemen’s 
Union encroached upon the former’s collective bargaining 
rights for the craft of locomotive engineers. Both unions 
threatened to strike if its position was not the one accepted 
by the carriers. 


Under these circumstances, first the nation’s railroads 
and subsequently the Engineers’ Union, through a petition 
for clarification of its outstanding certifications as bargain- 
ing representative for the engineers’ craft, requested the 
National Mediation Board to determine which organiza- 
tion could legally bargain about and for apprentice loco- 
motive engineers. The Board refused to make that de- 
termination and arranged mediation sessions with the 
representative of the Firemen’s Union on its apprentice 
engineer notices. 


The Engineers’ Union then brought this suit seeking 
equitable relief, including a mandatory injunction requir- 
ing the Board to decide the dispute as to representation 
between the two organizations. In addition, the court was 
requested to adjudge the notices invalid and of no legal 
force and effect. In their responsive pleading, the defend- 
ant carriers cross-claimed for a declaratory judgment on 
the question as to whether the carriers were required to 
bargain with the Firemen’s Union about the subject matter 
contained in the latter’s apprentice engineer notices. 


On prior appeal to this Court, a summary judgment 
that required the Mediation Board to determine which of 
the two organizations was the representative of appren- 
tices training to become locomotive engineers for purposes 
of collective bargaining under the Railway Labor Act, was 
reversed on the ground that the Mediation Board lacked 
jurisdiction to resolve the dispute, and the District Court 
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was directed to vacate that judgment. In further proceed- 
ings, however, the District Court dismissed the entire ac- 
tion on the basis of this Court’s opinion. 

The question presented for review is: Whether the 
District Court erred in dismissing the action in that the 
complaint and the cross-claim of the carriers raised the 
outstanding and unresolved issues as to whether the no- 
tices of the Firemen’s Union respecting an apprentice 
locomotive engineer training program are invalid, in whole 
or in part, and whether the defendant carriers are there- 
fore required to bargain on the invalid subject matters 
contained in said notices? 

Prior appeals from other judgments and orders en- 
tered by the Court below in this action have been before 
this Court (Burger, Wright and Tamm, Circuit Judges) 
as National Mediation Board v. Brotherhood of Locomotive 
Engineers, Docket No. 22050, and Brotherhood of Loco- 


motive Firemen & Enginemen v. Brotherhood of Loco- 
motive Engineers, Docket No. 22185 (consolidated) (A.II. 
31-32), and in Docket No. 22648, Brotherhood of Loco- 
motive Engineers v. National Mediation Board (Wright 
and Tamm, Circuit Judges) (A.II. 32-33). 


STATUTES INVOLVED. 


The statutory provisions involved are Sections 2, 
First, Second, Third, Fourth, Seventh, Ninth; and 6 of the 
Railway Labor Act (45 U.S.C. 152, First, Second, Third, 
Fourth, Seventh, Ninth; and 156), which are set forth in 
the appendix hereto, infra, pp. 26-29. 


REFERENCES TO PARTIES AND RULINGS. 

The appellant in Case No. 24,776, the plaintiff below, 
is the Brotherhood of Locomotive Engineers (“Engineers’ 
Union”). The railroad appellants in Case No. 24,756, and 
defendants below, are the Louisville & Nashville Railroad 
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Company, Southern Pacific Company, Great Northern 
Railway Company (now merged into Burlington North- 
ern, Inc.), Illinois Central Railroad Company, Atlantic 
Coast Line Railroad Company (now merged into Seaboard 
Coast Line Railroad Company) and St. Louis-South- 
western Railway Company (collectively referred to as 
“carriers”). The appellees, also defendants below, are the 
Brotherhood of Locomotive Firemen & Enginemen (“Fire- 
men’s Union”) and the National Mediation Board. 

The order appealed from was entered by District 
Judge W. B. Jones on July 24, 1970, and reads as fol- 
lows (A.II. 142): 

“Based on the opinion of the United States Court of 
Appeals for the District of Columbia Circuit (113 
USS. App. D.C. 326, 410 F. 2d 1025, cert. denied, 396 
U.S. 878) reversing the District Court (284 F. Supp. 
344) it is this 24th day of July, 1970, 

“Orperep that this action stands dismissed.” 


The lower court did not prepare any written opinion or 
memorandum, and the above entry has not been published. 


STATEMENT OF THE CASE. 
The Events Leading to This Controversy. 


The Brotherhood of Locomotive Engineers (“En- 
gineers’ Union”) has been and is the duly authorized col- 
lective bargaining representative for the craft of locomo- 
tive engineers on the defendant rail carriers and on most 
of the nation’s railroads (A.I. 328).1 On the other hand, 


1 By permission of the Court, the Appendix filed in the pre- 
vious appeals before it in Cases Nos. 22,050 and 22,185 has been 
filed herein along with a separate Appendix containing certain 
subsequent documents bearing on the instant appeals. Ref- 
erences to the Appendix in Cases Nos. 22,050 and 22,185 are cited 
as A.J. while references to the Appendix prepared for the spe- 
cific appeals now before the Court are cited as A.II. 
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the Brotherhood of Locomotive Firemen and Enginemen* 
(“Firemen’s Union”) has been and is the bargaining 
representative for the craft of locomotive firemen on the 
defendant railroads and on the majority of the other 
railroads in the United States (A.I. 329). 

On March 25, 1965, as to the defendant Louisville & 
Nashville Railroad, and on April 28, 1965, as to the 
Southern Pacific, the Firemen’s Union served notices re- 
lating to apprentice locomotive engineers and a training 
program for them (A.I. 79-97). On the remaining de- 
fendant carriers and other railroads, notices bearing on 
apprentice engineers were served on November 15, 1965, 
along with two notices dealing with firemen (AI. 50-69, 
332). The notices concerning apprentice engineers and 
their training is the subject of this proceeding.* 

The involved notice of November 15, 1965, is sub- 
titled as “training for railroad locomotive enginemen ap- 
prentices,” which are defined as persons “engaged in 
learning the craft of locomotive enginemen.” (A.I. 56). 
There is, however, no craft of enginemen, only engineers 
and firemen, 45 U.S.C. 153, First (h), and the substance 
of the proposal leaves no doubt as to its purpose—to gov- 
ern the training of individuals as locomotive engineers 
and to regulate their entry and seniority in the engineers’ 
craft. For example, in regard to seniority, the Firemen’s 


*On January 1, 1969, the Firemen’s Union and three other 
labor organizations merged into the United Transportation 
Union. The Firemen’s Union is no longer in existence as a 
separate entity but will be designated as such in accordance 
with the record references. 


* The November 15, 1965, notices of the Firemen’s Union 
were involved in Broth. of RR. Trainmen v. Akron & B. B. R. 
Co., 385 F.2d 581 (D.C. Cir. 1967), cert. denied, 390 U.S. 923 
(1968), but the issues concerning “Notice No. 3” were excluded 
ao that litigation by stipulation of the parties thereto, id. at 


5 


notice states, “Apprentices who have completed this train- 
ing shall receive a seniority date as locomotive engineer.” 
(A.L 65). Any doubt as to the purposes of the proposal 
is dispelled by the appendix thereto which states, “When 
the apprentice has successfully completed the term of ap- 
prenticeship and has passed the final examination, he 
then will be qualified as a railroad locomotive engineer 
and will receive a seniority date as locomotive engineer 
in keeping with the appropriate provisions of the current 
agreement.” (A.J. 67). The apprentice notices served 
prior in time on the Louisville & Nashville and the South- 
ern Pacific use somewhat different terminology but bear 
similar import, ie., to create an apprentice locomotive 
engineer training program and to legislate on the terms 
and conditions of employment and seniority of such ap- 
prentices in the craft of locomotive engineers. 

The Engineers immediately informed the carriers 
that the Firemen’s proposal “infringes upon the statutory 
rights of the duly designated representative of the craft 
of locomotive engineers and the employees within that 
craft.” (A.I. 18-19). The carriers and the Mediation 
Board were also instructed that the Engineers’ Union 
would enforce through appropriate legal measures, later 
elaborated upon to include the right to strike, the asserted 
statutory rights to bargain on the content of the training 
program and to negotiate the terms and conditions of em- 
ployment, including seniority, for the craft of locomotive 
engineers. 

Under these circumstances, the nation’s rail carriers 
applied for the Mediation Board’s services on June 6, 
1966, “in order that they may be properly and legally 
informed as to which of the two disputing organizations 
may legally bargain for and on behalf of apprentice lo- 
comotive engineers.” (A.I. 202-203). On June 21, 1966, 
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the Board denied the carriers’ request (A.I. 98-101). The 
carriers then requested a hearing (A.I. 202-203). 

On June 30, 1966, the Engineers’ Union sought to 
invoke the Board’s services pursuant to Section 2, Ninth, 
to determine which organization, the Engineers or the 
Firemen, represents apprentice engineers on the defendant 
Louisville & Nashville Railroad (A.I. 19, 20). 

On July 22, 1966, the Board denied the carriers’ re- 
quest for a hearing and dismissed the application of the 
Engineers’ Union (A.I. 69-70, 26-29). 

Subsequently, on July 27, 1966, the Engineers’ Union 
sought the Board’s services to determine which organiza- 
tion could represent and bargain for apprentice engineers 
on the Southern Pacific, and on July 28, 1966, asked the 
Board to reconsider its dismissal of the Engineers’ ap- 
plication relative to apprentice engineers on the Louis- 
ville & Nashville (A.I. 29-31, 32-35). The Board did not 
reply to either of those letters, except to notify the En- 
gineers’ Union on August 1, 1966, that mediation con- 
ferences with respect to the Firemen’s apprentice en- 
gineer notices upon the Louisville & Nashville and the 
Southern Pacific would be held on August 4, 1966 (A.I. 
228). On that date, the representatives of the Board met 
separately with the representatives of the Firemen’s Union 
and those carriers, but the merits of the apprentice en- 
gineer notices of the Firemen’s Union were not discussed 
(A.I. 337). 


The Prior Appeals to This Court. 


On August 4, 1966, the date scheduled for mediation 
on the Firemen’s notices, the Engineers’ Union filed its 
complaint in this case seeking declaratory and injunctive 
relief against the Board, the Firemen’s Union, and the six 
defendant railroads. The complaint requested the lower 
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court (1) to declare the Firemen’s notice invalid, (2) to 
enjoin the Firemen’s Union from negotiating with the 
carriers on the aforedescribed notices and from interfering 
with the collective bargaining rights of the Engineers’ 
Union as bargaining agent for the craft of locomotive 
engineers, (3) to restrain the Mediation Board from re- 
quiring the carriers to negotiate or mediate with the Fire- 
men’s Union in regard to its apprentice engineer notices 
unless and until the Board determined the latter had the 
right to represent and bargain for apprentice engineers, 
and (4) to issue a mandate requiring the Mediation 
Board to perform its statutory duties under Section 2, 
Ninth by determining that question (A.I. 15-16). 

In their responsive pleading, the carriers cross- 
claimed against the Firemen’s Union for, inter alia, an 
injunction from having to bargain with that union unless 
and until the Board had determined that the Firemen’s 
Union had the right to represent and bargain for appren- 
tice locomotive engineers (A.I. 48-49). However, the 
defendant carriers further prayed in the alternative that 
“Sf the Court should conclude that it has jurisdiction to 
resolve the dispute between the BLE and the BLF&E, 
adjudge and declare whether the BLF&E has jurisdiction 
to bargain with the carrier defendants about the subject 
matter of the ‘L&N Notice’ and ‘Notice No. 3’.” 

Upon cross-motions for summary judgment, the Dis- 
trict Court entered its judgment and findings on April 
26, 1968, which are officially reported at 284 F. Supp. 344. 
The court found that the federal courts have the power 
to determine whether the Mediation Board has performed 
its statutory duty under Section 2, Ninth of the Act and 
that the Board had failed to perform that duty. There- 
fore, the District Court ordered the Board to perform that 
duty and to investigate and “to certify to the parties 
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whether such apprentices come within the craft or class 
of locomotive engineers represented by the BLE or within 
the craft or class of locomotive firemen represented by 
BLF&E, if either.” (A.I. 342). In addition, the Firemen’s 
Union was enjoined from engaging in self-help measures 
as to its notices unless the Board should rule in favor 
of it and the procedures of the Act were otherwise ex- 
hausted (A.I. 342-343). On the basis of its conclusions, 
the District Court was not required to decide the con- 
troversy upon the alternative grounds set forth in the 
complaint and the cross-claim. 

The Firemen’s Union and the Board appealed from 
that decision in Case Nos. 22,185 and 22,050 (D.C. Cir. 
1969). 

During the pendency of the case before the District 
Court, the defendant Great Northern Railway and the 
Engineers’ Union entered into an agreement of September 
13, 1967, covering the future training of apprentices to 
become locomotive engineers (A.I. 322-327). In the fall 
of 1968, Great Northern began preparations for the train- 
ing of apprentice engineers, the first class commencing 
on January 6, 1969. On January 3, 1969, the Firemen’s 
Union, as part of the United Transportation Union, threat- 
ened to strike to prevent the implementation of the En- 
gineers’ agreement with Great Northern. That carrier 
obtained a temporary restraining order from the court be- 
low on the same evening. Pursuant to the directions of 
the lower court, Great Northern moved for supplemental 
injunctive relief in this case on January 6, 1969 (A_II. 
5-11). Insofar as that carrier’s motion sought a prelimi- 
nary injunction against the threatened strike, the District 
Court granted said injunction pending final hearing on 
the motion for supplemental relief. In granting this re- 
lief, the District Court relied upon the basic decree en- 
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tered on April 26, 1968. The Firemen’s Union appealed 
that order in case No. 22,648 (D.C. Cir. 1969), and filed 
a motion for summary reversal. 

On March 14, 1969, this Court reversed in Case 
Nos. 22,185 and 22,050 on the basis that “the Board 
lacked jurisdiction under Section 2, Ninth, to determine 
the representative of apprentice locomotives,” and con- 


cluded (A.II. 28): 


“Accordingly, the District Court’s injunction order- 
ing the Board to decide the dispute must be vacated. 
The District Court orders enforcing its basic decree, 
from which the Firemen have sought interim relief, 
must be vacated along with the decree itself.” 


The judgment entered by this Court stated: 

“It is ordered and adjudged by this Court that the 
judgment of the District Court dated April 26, 1968, 
appealed from herein, is hereby reversed, and the 


District Court is hereby directed to vacate the afore- 
said judgment.” (A.II. 31-32). 


The opinion of the Court is officially reported at 410 
F.2d 1025. Timely petitions for rehearing were denied 
on April 29, 1969 (A.II. 115). 

Petitions for a writ of certiorari filed by the en- 
gineers’ Union and by the carriers were denied by the 
Supreme Court. 396 U.S. 878. 

Subsequently, on November 19, 1969, this Court en- 
tered its order in Case No. 22,648 in which it ordered “ap- 
pellant’s aforesaid motion be granted and the order of the 
District Court entered on January 12, 1969, appealed 
from herein, granting a supplemental preliminary in- 
junction is reversed and this case is remanded to the Dis- 
trict Court for further proceedings.” (A.II. 32-33). 
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The Case Now Before the Court. 


The case now before the Court involves the pro- 
ceedings in the District Court subsequent to the issuance 
of the above-described orders entered by the Court. Thus, 
on May 19, 1970, the case came on for status call before 
the court below which ordered a pre-trial conference and 
the submission of pre-trial statements by the parties 
(A.II. 33). Extensive pre-trial statements and trial briefs 
were filed by the Engineers’ Union (A.II. 34-50) and by 
the appellant carriers (A.II. 52-87). The Mediation Board 
submitted a short statement to the effect that the decision 
of this Court was dispositive of the question whether the 
Board could be required to proceed under Section 2, Ninth 
of the Railway Labor Act and, therefore, judgment should 
be entered dismissing the action insofar as the Board was 
concerned (AJI. 51-52). The Board indicated its view 
that the opinion of this Court “reversed holding that the 
Mediation Board had no authority under 2 Ninth to make 
this determination.” (A.II. 52). These expressions that 
the “gist of the entire case all the way through” revolved 
on the Board’s jurisdiction were amplified upon the 
Board’s counsel at the pre-trial conference, and it was 
stated: 


“I would think, as far as this question of the scope 
they [Firemen’s Union] could negotiate under [Sec- 
tion] six is concerned, I would assume that if it got 
beyond the scope of that bargainability, that the Fire- 
men are entitled to, it could be attacked some place, 
because I don’t think the Court of Appeals intended 
to foreclose that point. There was very little briefing 
and very little argument on that matter. And I don’t 
think there is much in Judge Sirica’s opinion that 
treats it individually.” (AIT. 123, 124). 
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However, the Firemen’s Union, in its statement and 
supplemental statement (A.II. 88-92, 93-94), asserted 
that the nub of the entire litigation was the bargainability 
of the Firemen’s notices, that the opinion of this Court 
disposed of the entire controversy, and that the District 
Court should enter an order dismissing the cause with 
prejudice. 


Observing the position of the Firemen’s Union, the 
lower court said (A.II. 128): 

“Well, you have better eyes than I have as far as the 
opinion is concerned. I can’t see some of those words 
in there. I read this opinion as simply dealing with 
one question, does the railroad or do the Carriers 
have to bargain with either brotherhood, until the 
Mediation Board tells them which brotherhood—not 
as to the terms of the Section 6 notice mean, but as 
to ‘who we deal with’, rather than ‘what we deal 
with’.” 

While the court did not believe that the question 
of the scope of bargainability of the Firemen’s notices 
had been foreclosed, it was unsure as to what this Court 
intended and had “no desire to try this case” until “the 
Court of Appeals tell[s] me what this Court has got to 
do with this case,” (A.II. 132). Therefore, a sincere effort 
was made by the District Court to fashion an appropriate 
order which would not foreclose any issue not ruled upon 
by this Court and thereby in the guise of its interpretation 
of this Court’s opinion render that issue res judicata but 
yet bear finality to constitute an appealable order—and 
most of the discourse at the pre-trial conference centered 
on this theme (A.II. 133, 138, 141). Therefore, the Dis- 
trict Court entered the following order (A.II. 142): 

“Based on the opinion of the United States Court 
of Appeals for the District of Columbia Circuit (113 
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U.S. App. D.C. 326, 410 F. 2d 1025, cert. denied, 
396 U.S. 878) reversing the District Court (284 F. 
Supp. 344) it is this 24th day of July, 1970, 


“OrpERED that this action stands dismissed.” 


From this order, the defendant carriers, on Septem- 
ber 22, 1970, and the plaintiff Engineers’ Union on October 
1, 1970, filed notices of appeal. The Engineers’ Union sub- 
mits the District Court erred in failing to declare the ex- 
tent as to which the Firemen’s notices were valid and 
bargainable, if at all, as prayed for in the complaint and 
cross-claim, on the basis of defining the scope of the Fire- 
men’s “bargainable interest” in the apprenticeship train- 
ing program. 
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ARGUMENT. 


I. THE DISTRICT COURT ERRED IN DISMISSING THIS 
ACTION. THE COURT SHOULD HAVE DETERMINED 
THE SCOPE OF THE BARGAINABLE INTEREST OF THE 
FIREMEN’S UNION IN APPRENTICESHIP TRAINING 
PROGRAMS FOR LOCOMOTIVE ENGINEERS, AND 
SHOULD HAVE ENTERED A DECLARATION AS TO THE 
VALIDITY OF THE APPRENTICE ENGINEER NOTICES, 
IN WHOLE OR IN PART, AND THEREFORE AS TO THE 
EXTENT, IF ANY, WHICH THE CARRIERS WERE RE- 
QUIRED TO BARGAIN UPON THE NOTICES OF THE 
FIREMEN’S UNION UNDER THE ACT. 


. The Judgment Entered by This Court in the Prior 
Appeals Did Not Foreclose the District Court from 
Passing on the Alternative Basis for the Complaint and 
Cross-Claim. The District Court Should Have Decided 
Whether the Apprentice Engineer Notices of the Fire- 
men’s Union Exceed Its Bargainable Interest as Repre- 


sentative of the Craft of Locomotive Firemen so as to 
Be Invalid and Nonbargainable. 


Both the complaint filed by the Engineers’ Union and 
the carrier defendants’ cross-claim against the Firemen’s 
Union sought relief upon either of two alternative prem- 
ises: (1) that the Board had exclusive jurisdiction under 
Section 2, Ninth of the Railway Labor Act to resolve the 
dispute between the two organizations as to which union 
has the right to represent apprentices training to become 
locomotive engineers and thus to bargain with the carriers 
about an apprentice training program, and the carriers 
cannot be required to bargain with the Firemen’s Union 
over its notices proposing an apprentice engineer training 
program unless and until the Board resolved that dispute 
in favor of the Firemen’s Union (the third and fourth 
prayers of the complaint, and the first, second and fifth 
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prayers of the cross-claim). (A.I. 15-16, 48-49); or (2) 
the court has jurisdiction to and should decide that those 
notices are invalid and nonbargainable because they ex- 
ceed the bargainable interest of the Firemen’s Union as 
representative of the craft of locomotive firemen (the first 
and second prayers of the complaint, and the first, second, 
third and fourth prayers of the cross-claim (A.I. 15, 48- 
49). 

Motions for summary judgment were filed by the 
Firemen’s Union (A.I. 128), by the Engineers’ Union 
(A.I. 164), and by the carriers (A.I. 231). The case was 
briefed, argued and heard solely in the context of the first 
premise, i.e., the representational dispute between the two 
unions and its resolution by the Board. 

In its Conclusions of Law and Judgment entered on 
April 26, 1968, the District Court concluded (1) that the 
Board had jurisdiction to and should have resolved the 
dispute between the unions, and (2) that the Firemen’s 
Union should be enjoined from bargaining on its appren- 
tice engineer notices unless and until the Board had deter- 
mined that the Firemen’s Union was the representative of 
apprentice engineers and the procedures of the Railway 
Labor Act had otherwise been exhausted by that organi- 
zation (A.I. 338-340, 341-343). The court did not con- 
sider or refer to the bargainability of the subjects con- 
tained in the notice if the Board did not have jurisdiction 
to decide the representational dispute. At no time did the 
District Court deal with the merits of the respective po- 
sitions of the two organizations as to the matters on which 
they could bargain. 


On the appeals of the Firemen’s Union and the Board 
from this judgment, this Court reversed and directly only 
that the District Court “vacate the aforesaid judgment.” 
(A.II. 31-32). It is submitted that this Court did not fore- 
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close the lower court from passing upon the alternative 
basis that, if the matter is not within the jurisdiction of 
the Board, the District Court should decide whether the 
Firemen’s apprentice engineer notices exceed the bargain- 
able interest of the Firemen’s Union as the representative 
of the craft of locomotive firemen so as to be invalid and 
non-bargainable. This issue raised by the complaint was 
not decided by the District Court in the April 26, 1968, 
judgment; and a majority of this Court (Judges Burger and 
Tamm) concluded, though in concurrence with the result 
of vacating the judgment (A-II. 28), this Court “was not 
called upon now to define [the] scope” of the “bargainable 
interest” of the Firemen’s Union on the training of ap- 
prentice engineers on the appeals from that judgment 
(A.II. 29). In this connection, however, the concurring 
opinion of the two judges asserted with respect to the un- 
limited area of bargainability attempted to be carved out 
by the Firemen’s notice (A.II. 29-30): 


“The broad claims of the Firemen concerning the 
historical connection between their craft and the 
training of railroad engineers deserves some com- 
ment. The firemen were indeed the source of most 
of those who became railroad engineers, but they 
were the ‘pupils,’ not the teachers; the engineers 
trained and taught the firemen so that they could 
qualify for engineer jobs when available. * * * 

“The primary interest of the Firemen at this junc- 
ture is to ensure that their promotional rights are not 
impaired by having graduate apprentices supersede 
existing firemen in their quest to become engineers. 
History and logic, then, may well point toward con- 
fining the ‘bargainable interest’ of the Firemen solely 
to the effect and not the internal structure of the ap- 
prentice programs * * *,” 


These expressions are fully consistent with the posi- 
tion of the principal opinion written by Judge Wright. 
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Although stating the notices were bargainable, it was very 
clearly stated to be in the context that the firemen’s “his- 
torical expectation of promotion to the job of engineer is 
a ‘term or condition’ of their employment which their 
union may legitimately bargain to protect.” (A-II. 23-24). 
Elsewhere the principal opinion also described the Fire- 
men’s interest as being “in the length and seniority pro- 
visions of any engineer apprenticeship program.” (A.II. 
22). And again elaborating on the nature of that interest, 
it was said that “present firemen have a job security inter- 
est in the length and size of the apprenticeship program.” 
(A.II. 23). 

In view of the facts that the Mediation Board lacked 
jurisdiction to resolve the representation dispute and that 
the Firemen have some economic and job security interest 
in apprentice engineer programs, as delineated by this 
Court, it is obvious that to the extent that the notices 
served by the Firemen’s Union pertain to that interest they 
may bargain thereon. While they may bargain on the basic 
subject within that framework, the matters contained in 
their notices, separately and in seriatim, were not deter- 
mined to be valid and bargainable; and the Court did not 
rule that the notices are in toto valid and bargainable. 
Rather both opinions establish that the separate items 
therein are not valid matters of bargaining if outside the 
scope of the Firemen’s bargainable interest. As the au- 
thorities following indicate, the extent to which the specific 
matters or items in the notices are bargainable and there- 
fore valid are for the determination of the District Court. 
The scope of that interest was not authoritatively deter- 
mined and resolved by the opinion and judgment of this 
Court; and the court below had the power and the duty 
to make those determinations on the basis of the alter- 
native premises of the complaint and cross-claim. 
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In fact, the opinions of this Court indicate the un- 
resolved nature of that question. Again, this Court’s action 
in summarily reversing the District Court’s supplemental 
preliminary injunction in the Great Northern matter and 
in remanding to the District Court for further proceedings 
serves to substantiate that conclusion. That action indi- 
cates that this Court considered that the basic case re- 
mained open in view of the pending questions; therefore, 
the court below was not foreclosed from acting upon the 
claim and relief raised through the alternative premise 
of the complaint and the cross-claim. 


B. The District Court Had Jurisdiction to Determine the 
Validity or Bargainability of the Proposals Made in the 
Section 6 Notices Served by the Firemen’s Union. 


It has long been established that the courts have juris- 
diction to enforce the mandates of the Railway Labor Act, 
including the issuance of injunctive orders to require a 
carrier to bargain with the certified representative of a 
craft of its employees or to require a carrier not to bargain 
with a particular representative. Broth. of RR. Trainmen 
v. Howard, 343 U.S. 768, 774 (1952); Steele v. Louisville 
N.R. Co., 323 U.S. 192, 204-207 (1944); Virginian Ry. Co. 
v. System Federation, 300 U.S. 515 (1937); Texas & 
N.O. R. Co. v. Broth. of Ry. Clerks, 281 U.S. 548 (1931). 

In applying the commands of the Act, such as the “un- 
fair labor practices” contained in Section 2 thereof, the 
courts have exercised their jurisdiction to determine the 
validity or bargainability of proposals made in notices 
served pursuant to Section 6 of the Railway Labor Act. 
Broth. of Loc. Engineers v. Baltimore & Ohio R. Co., 372 
U.S. 284 (1963); Order of RR. Telegraphers v. Chicago & 
N.W. R. Co., 362 U.S. 330 (1960). In Broth. of RR. Train- 
men v. Akron & B. B. R. Co., 385 F.2d 581, 599-604 (D.C. 
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Cir. 1967), this Court decided the validity or bargain- 
ability of “Notice No. 1” and “Notice No. 2,” which were 
served concurrently by the Firemen’s Union upon the car- 
riers together with the “Notice No. 3” involved in this case. 


And in the prior appeals to this Court, it was stated 
(AIT. 20, n. 6): 
“The question of which proposals are bargainable is 


one which, under the Railway Labor Act, may be de- 
cided by the courts. By their very nature, such ques- 


This function which the lower court was requested to 
perform is not peculiar to the instant matter in that the 
courts are often required to make such determinations 
under the Railway Labor Act as shown by the authorities 
cited in the next section of this Brief. Also, since the 
Supreme Court’s decision in Borg-Warner Corp., Wooster 
Div. v. N.L.R.B., 356 U.S. 342 (1958), the judiciary has 
been involved in making determinations under the refusal 
to bargain provisions of the Labor Management Relations 
Act as to whether proposals of either management or labor 
are mandatory, permissive, invalid and unlawful subjects 
of collective bargaining. In the statutory scheme under 
the Railway Labor Act, the initial determinations under 
Sections 2, First and 2, Second of the Railway Labor Act 
(45 U.S.C. 152), would be made by the District Court 
after hearings thereon. This Court would then review 
those findings much in the nature as it does the entries of 
the NLRB under the other Act. 

The lower court, therefore, had jurisdiction to deter- 
mine the extent to which of the Section 6 notices served 
by the Firemen’s Union, which proposed apprenticeship 
plans and future training programs for locomotive engi- 
neers, were valid. 
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- Those Proposals Contained in the Firemen’s Notices, 
if Beyond the Bargainable Interest of That Organiza- 
tion, Are Invalid, and the Carriers Are Not Required 
to Bargain With the Firemen’s Union About Those 
Proposals. 


As a corollary to the court’s jurisdiction to determine 
the validity of the aforedescribed notices, the court can 
declare whether the carriers are required to bargain with 
the Firemen’s Union with regard to said notices, in whole 
or in part. Broth. of Loc. Engineers v. Baltimore & O. R. 
Co., 372 U.S. 284 (1963); Order of RR. Telegraphers v. 
Chicago & N.W. R. Co., 362 U.S. 330 (1960); Broth. of RR. 
Trainmen v. Akron & B. B. R. Co., 128 U.S. App. D.C. 59, 
385 F.2d 581, 599-604 (1967); Order of Ry. Conductors v. 
Switchmen’s Union, 269 F.2d 726 (1959), cert. denied, 361 
U.S. 899 (1959). 


In Southern Pac. Co. v. Switchmen’s Union, 356 F.2d 
332 (9th Cir. 1966), a surprisingly similar case to the one 
now before the Court, the Ninth Circuit held that a notice 
of the Switchmen’s Union proposing a change in its agree- 
ment with the Southern Pacific relative to the transfer of 
certain yard work in which another union had a bar- 
gainable interest was not a proper subject of a Section 6 
notice and did not, therefore, require the carrier to bar- 
gain thereon. 


In Detroit, T. & I. R. Co. v. Broth. of Loc. Engineers, 
74 LRRM 2723 (E.D. Mich., 1969), the District Court 
granted the carrier’s motion for a preliminary injunction 
restraining the Engineers’ Union from striking over a 
Section 6 notice which the carrier claimed infringed upon 
its right to select interchange points and which the union 
asserted related to the work jurisdiction and seniority 
rights of the employees represented by it at those points. 
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Like this Court in the prior appeals before it, that court 
found that “the objectives of the union, as stated, may well 
be proper”; but that court went on to find that the lan- 
guage of the Section 6 notice was not couched in terms of 
such objectives, id. at 2725. The court said: 

“The terms of the Section 6 notice here involved 
are not limited to merely seeking to define juris- 
diction and seniority rights for the workers. Rather, 
it appears to the Court from both language of the 
notice itself and the testimony of the union that the 
notice goes further and attempts to determine inter- 
change points and lines over which the railroad may 
operate. 

“The Court believes that Subparagraphs C, D and 
J [of the Notice] relate to matters which are solely 
for management to decide. Since the Court believes 
that it is the right of the carrier to determine the lo- 
cation at which certain functions will be performed 
and the lines over which it may choose to operate, the 
Court thus finds that the provisions referred to do 
not relate to working conditions and hence not bar- 
gainable matters.” 


Subsequently, in Illinois Central R. Co. v. Broth. of 
Loc. Engineers, 75 LRRM 2139 (N.D. Ill. 1970), appeal 
pending No. 18504 (7th Cir. 1970), the Illinois Central 
(which is also a defendant herein) and the same defend- 
ant Union before this Court obtained a permanent in- 
junction restraining the Engineers’ Union from striking 
over the latter’s notice of December 19, 1967, requesting 
a revision in the provisions of its agreement regulating 
the engineers’ extra list. The Mediation Board offered its 
mediatory services in connection with the dispute between 
the Engineers’ Union and the carrier. Those services were 
to no avail, so the Board notified the parties on October 
28, 1969, that it was terminating its services. The En- 
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gineers’ Union later notified the carrier that it would 
strike sometime after the expiration of the statutory status 
quo period. In part, the carrier joined by the intervening 
Firemen’s Union argued that the Engineers’ Section 6 
notice was invalid because, on the basis of the opinion 
of this Court in the prior appeals, the Firemen have a 
bargainable interest in the engineers’ extra list." Accept- 
ing this argument, that court accordingly found the notice 
of the Engineers’ Union to be illegal even though the 
latter union also had a bargainable interest in the subject. 
The carriers’ position throughout all of those matters re- 
ferred to has been rather consistent—it need not negotiate 
with either union, under the circumstances, unless it 
chooses to do so. The Firemen’s legal position has been 
rather nebulous, however, except to the practical aspect 
that it can prevent the Engineers’ from negotiating on 
anything while, on the other hand, it claims the absolute 


and exclusive right to bargain on everything. The posi- 


4 Similar arguments have been made by the Firemen’s 
Union in Northern Pac. R. Co. v. Broth. of Loc. Engineers, 308 
F. Supp. 995 (D.C. Minn. 1969) (involving in part an ap- 
prentice engineer notice by the Engineers’ Union) and in Great 
Northern R. Co. v. Broth. of Loc. Engineers, No. 3-70-5 Civ. (D.C. 
Minn. 1970) (involving a notice for revision of the provisions 
of the Engineers’ agreement respecting mileage regulations for 
engineers (see pp. 30-37 infra of the Appendix hereto, setting 
forth the verified complaint and brief in support of the motion to 
iutervene filed by the intervening plaintiff Firemen’s Union which 
raise those arguments). Thus, in three recent cases, the Fire- 
men’s Union has taken a position contrary to its stand herein. 
But that organization cannot have it both ways. In short, if the 
Engineers’ Union and the members of its craft also have a bar- 
gainable as well as an economic interest in these and like 
matters—which they obviously have in the subject—it would 
necessarily follow either that (1) both the Engineers and the 
Firemen should be able to bargain to a conclusion on all pro- 
posals, as the Firemen’s Union claims it can do; or (2) neither 
the Engineers nor the Firemen can bargain on those matters in 
which they both have a fairly claimable interest. However, in 
equity and in logic, the rule must apply equally to both. 
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tion of the Engineers’ Union has also been consistent 
throughout this case and the referenced series of cases. 
It may be stated as follows: (1) as to those matters clearly 
encompassed by the organization’s authority to repre- 
sent the craft for which it is bargaining representative, it 
has sole bargaining rights; and the courts (or the Media- 
tion Board) can make a determination which is binding on 
the parties; (2) in regard to those subjects of collective 
bargaining in a joint or overlapping area of authority 
where both organizations have a fairly claimable right to 
bargain, both organizations can serve separate notices, 
negotiate separately, and enter into separate agreements; 
and if the one organization has an objection to the agree- 
ment executed by the other and claims that said agreement 
violates its contracts, then its remedy lies under Section 3 
of the Railway Labor Act. Broth. of Loc. Firemen & Eng. 
v. Union Pac. R. Co., 423 F.2d 673 (9th Cir. 1970), cert. 
denied, 27 L. Ed. 2d 60 (1970); Chicago, Milw., St. P. & 
Pac. R. Co. v. Broth. of Loc. Firemen & Eng., 397 F.2d 
541 (7th Cir. 1968), cert. denied, 393 U.S. 1022 (1968). 
Regardless of the respective positions of the parties, the 
above cases, when read as a whole, nevertheless establish 
(1) that the courts have the function to determine those 
parts of a notice that are invalid and thereby to release the 
carrier from bargaining thereon, and (2) that the courts 
have jurisdiction to determine that another organization 
has a bargainable interest in the subject and to enter a 
declaration that the notices are therefore illegal. The En- 
gineers’ Union is seeking herein a hearing on those ques- 
tions raised in its complaint which have not been re- 
solved up to this time. Appellant submits that the court 
below should have heard this aspect of the controversy 
and should have made a determination with respect to that 
facet of the case. 
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D. The Bargainable Interest of the Firemen’s Union in 
Programs for Training Apprentices to Become Loco- 
motive Engineers Is Limited to the Effect of Such Pro- 
grams on the Promotion Rights of Firemen. Con- 
versely, the Engineers’ Union Also Has a Bargainable 
Interest in the Training of Engineer Apprentices, 
Which Was Recognized by This Court and Which Can 
Only Be Protected Through the Declaration Requested 
as to the Validity of the Various Items Contained in the 
Firemen’s Notices. 


It is quite clear from the concurring opinion of this 
Court in the prior appeals that the “primary interest of 
the Firemen at this juncture is to assure that their pro- 
motional rights are not impaired by having graduate ap- 
prentices supersede existing firemen in their quest to be- 
come engineers,” and, therefore, that the “bargainable in- 
terest” of the Firemen’s Union is “confined solely to the 
effect and not the internal structure of the apprentice pro- 
grams” (A. II. 30). The principal opinion also referred 
to the bargainability of the Firemen’s notices solely in con- 
nection with the existing promotional rights of firemen 
(ALII. 23-24). 

When read as a whole, the opinions of this Court 
would require the carriers to bargain exclusively with the 
Engineers’ Union, as bargaining representative of the craft 
of locomotive engineers, with respect to the internal struc- 
ture of the apprentice programs for locomotive engineers. 
Virginian Ry. Co. v. System Federation, 300 U.S. 515 
(1937). That the Engineers’ Union has a bargainable in- 
terest in apprenticeship programs is recognized in both the 
principal and the concurring opinions of this Court (A.II. 
21, 27, 29). The Engineers’ interest was specifically ac- 
knowledged by the concurring opinion of two members 
of this Court in connection with the internal structure or 


24 


training requirements of the program (A.II. 30). In addi- 
tion, the Engineers’ Union, and the members of the craft 
represented by it, would have an economic and a bar- 
gainable interest in and thereby be concerned with the 
seniority standing of apprentices in the craft of engineers, 
and the sufficiency or insufficiency of qualified engineers 
which could affect earnings, vacations, lack of relief, safety 
and other conditions of employment within the craft. 

However, the notices served by the Firemen’s Union 
are not limited to the effect of an apprentice engineer train- 
ing program on the promotional rights of existing fire- 
men. Rather those notices are exclusively directed to 
the internal structure of a program for training appren- 
tices to become locomotive engineers and to matters ex- 
clusively confined to the craft of locomotive engineers. For 
example, those notices propose, among other things, the 
establishment of system and local committees to ad- 
minister the apprentice training program which commit- 
tees are composed of equal numbers of representatives of 
the Firemen’s Union and the carrier to the exclusion of 
the Engineers’ Union; rules governing the qualification and 
selection of apprentices; rules governing the number of 
apprentices; the term of apprenticeship and the training 
to be given to apprentices; rules governing the wages to 
be paid apprentices; rules prohibiting the carrier from 
hiring any engine service employees, including locomotive 
engineers who have not completed the apprentice training 
program; and rules requiring any employee who success- 
fully completes the apprentice training program be hired 
by the carrier as a locomotive engineer and providing for 
his seniority standing in that craft. 

Hence, it is submitted that many, if not all, of the 
items contained in the notices infringe upon the “bargain- 
able interest” of the Engineers’ Union in the apprentice 
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engineer training program—and also upon the “economic 
interest” of those persons employed in the craft of loco- 
motive engineers. Having jurisdiction over this issue, the 
District Court erred in failing to make the declaration 
requested by the complaint and cross-claim and in dis- 
missing the action. 


CONCLUSION. 


For the above reasons, the appellant Brotherhood of 
Locomotive Engineers submits that this Court should re- 
verse the order of July 27, 1970, dismissing this action, 
and should remand to the District Court for further pro- 
ceedings to determine the extent to which the subjects 
contained in the notices of the Firemen’s Union involved 
in this proceeding are valid and therefore bargainable. 


Respectfully submitted, 


Harotp A. Ross, 

Ricuarp H. KrausHAar, 

Ross, KrausHaar & BENNETT, 

1548 Standard Building, 
Cleveland, Ohio 44113, 
Attorneys for Appellant 
Brotherhood of Locomotive 
Engineers. 
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APPENDIX. 
EXCERPTS FROM THE RAILWAY LABOR ACT. 


Railway Labor Act (44 Stat. 577, as amended, 45 U.S. C. 
§$ 151 et seq.) 


GENERAL PURPOSES 


Section 2. The purposes of the Act are: (1) To 
avoid any interruption to commerce or to the operation 
of any carrier engaged therein; (2) to forbid any limita- 
tion upon freedom of association among employees or 
any denial, as a condition of employment or otherwise, of 
the right of employees to join a labor organization; (3) to 
provide for the complete independence of carriers and of 
employees in the matter of self-organization; (4) to pro- 
vide for the prompt and orderly settlement of all disputes 
concerning rates of pay, rules, or working conditions; (5) 
to provide for the prompt and orderly settlement of all 


disputes growing out of grievances or out of the inter- 
pretation or application of agreements covering rates of 
pay, rules, or working conditions. 


GENERAL DUTIES . 


First. It shall be the duty of all carriers, their offi- 
cers, agents, and employees to exert every reasonable 
effort to make and maintain agreements concerning rates 
of pay, rules, and working conditions, and to settle all dis- 
putes, whether arising out of the application of such agree- 
ments or otherwise, in order to avoid any interruption to 
commerce or to the operation of any carrier growing out 
of any dispute between the carrier and the employees 
thereof. 


Second. All disputes between a carrier or carriers 
and its or their employees shall be considered, and, if 
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possible, decided, with al! expedition, in conference be- 
tween representatives designated and authorized so to 
confer, respectively, by the carrier or carriers and by the 
employees thereof interested in the dispute. 


Third. Representatives, for the purposes of this Act, 
shall be designated by the respective parties without inter- 
ference, influence, or coercion by either party over the 
designation of representatives by the other; and neither 
party shall in any way interfere with, influence, or coerce 
the other in its choice of representatives. Representatives 
of employees for the purposes of this Act need not be 
persons in the employ of the carrier, and no carrier shall, 
by interference, influence, or coercion seek in any manner 
to prevent the designation by its employees as their repre- 
sentatives of those who or which are not employees of the 
carrier. 


Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of their 
own choosing. The majority of any craft or class of em- 
ployees shall have the right to determine who shall be the 
representative of the craft or class for the purposes of this 
Act. No carrier, its officers or agents, shall deny or in any 
way question the right of its employees to join, organize, 
or assist in organizing the labor organization of their 
choice, and it shall be unlawful for any carrier to interfere 
in any way with the organization of its employees, or to 
use the funds of the carrier in maintaining or assisting or 
contributing to any labor organization, labor representa- 
tive, or other agency of collective bargaining, or in per- 
forming any work therefor, or to influence or coerce 
employees in an effort to induce them to join or remain 
or not to join or remain members of any labor organization 
or to deduct from the wages of employees any dues, fees, 
assessments, or other contributions payable to labor organ- 
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izations, or to collect or to assist in the collection of any 
such dues, fees, assessments, or other contributions: 
Provided, That nothing in this Act shall be construed to 
prohibit a carrier from permitting an employee, individ- 
ually, or local representatives of employees from confer- 
ring with management during working hours without loss 
of time, or to prohibit a carrier from furnishing free trans- 
portation to its employees while engaged in the business 
of a labor organization. 

Seventh. No carrier, its officers, or agents shall change 
the rates of pay, rules, or working conditions of its em- 
ployees, as a class as embodied in agreements except in the 
manner prescribed in such agreements or in Section 6 of 
the Act. 


“i 


Ninth. If any dispute shall arise among a carrier’s 


employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the dis- 
pute, to investigate such dispute and to certify to both 
parties, in writing, within thirty days after the receipt of 
the invocation of its services, the name or names of the 
individuals or organizations that have been designated 
and authorized to represent the employees involved in the 
dispute, and certify the same to the carrier. Upon receipt 
of such certification the carrier shall treat with the repre- 
sentative so certified as the representative of the craft or 
class for the purposes of this Act. In such an investigation, 
the Mediation Board shall be authorized to take a secret 
ballot of the employees involved, or to utilize any other 
appropriate method of ascertaining the names of their 
duly designated and authorized representatives in such 
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manner as shall insure the choice of representatives by the 
employees without interference, influence, or coercion 
exercised by the carrier. In the conduct of any election 
for the purposes herein indicated the Board shall desig- 
nate who may participate in the election and establish 
the rules to govern the election, or may appoint a com- 
mittee of three neutral persons who after hearing shall 
within ten days designate the employees who may par- 
ticipate in the election. The Board shall have access to and 
have power to make copies of the books and records of the 
carriers to obtain and utilize such information as may be 
deemed necessary by it to carry out the purposes and 
provisions of this paragraph. 
St ff 6 & 

Secrion 6. Carriers and representatives of the em- 
ployees shall give at least thirty days’ written notice of an 
intended change in agreements affecting rates of pay, 
rules, or working conditions, and the time and place for 
the beginning of conference between the representatives of 
the parties interested in such intended changes shall be 
agreed upon within ten days after the receipt of said 
notice, and said time shall be within the thirty days pro- 
vided in the notice. In every case where such notice of 
intended change has been given, or conferences are being 
held with reference thereto, or the services of the Media- 
tion Board have been requested by either party, or said 
Board has proffered its services, rates of pay, rules, or 
working conditions shall not be altered by the carrier 
until the controversy has been finally acted upon as 
required by Section 5 of this Act, by the Mediation 
Board, unless a period of ten days has elapsed after 
termination of conferences without request for or proffer 
of the services of the Mediation Board. 
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COMPLAINT OF INTERVENING PLAINTIFF IN 
GREAT NORTHERN CASE. 


Civil Action No. 3-70-5-Civ. 
IN THE UNITED STATES DISTRICT COURT 


For THE District oF MINNESOTA 
Tuirp Division 


Great Northern Railway Company, 
a corporation, 


Plaintiff, 
vs. 


Brotherhood of Locomotive Engineers, a voluntary asso- 
ciation, R. A. Spengler, its General Chairman, and 
Robert P. McKiver, Maurice J. Harnett, Jr., Joseph B. 
Sonntag, Elwood R. Toombs and William J. Jamieson, 
as representatives of the members of such association 
employed by plaintiff, 

Defendants, 


vs. 


United Transportation Union, a voluntary association, 
Intervening Plaintiff. 


VERIFIED COMPLAINT OF INTERVENING 
PLAINTIFF 


1. This action arises under the Railway Labor Act, 
44 Stat. 577, as amended, 45 U.S.C. Secs. 151-160. The 
jurisdiction of this Court is grounded upon 28 U.S.C., 
Secs. 1331, 1337, 2201 and 2202. There is an actual justi- 
ciable controversy between the parties. 

2. Plaintiff (hereinafter referred to as “Great North- 
ern”) is a corporation which engages in the transporta- 
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tion of freight and passengers by rail in interstate com- 
merce and is a “carrier” as defined in Section I First of 
the Railway Labor Act (45 U.S.C., Sec. 151 First). 


3. Defendant Brotherhood of Locomotive Engineers 
(hereinafter referred to as the “organization” or the 
“BLE”) is an unincorporated association which is the col- 
lective bargaining representative under the Railway Labor 
Act for locomotive engineers employed by Great North- 
ern. * * * 


4. Great Northern mans its locomotives with engi- 
neers who are represented by the defendant organization. 
These engineers are in charge of and actually operate 
plaintiff’s locomotives but in passenger train service and 
in certain freight and yard operations they are accom- 
panied by and are assisted by locomotive firemen. His- 
torically, men who worked as locomotive firemen trained 
for and still are promoted to the position of locomotive 


engineer when they attain the necessary qualifications and 
when the amount of work available permits. The varying 
requirements of the shipping public for rail service causes 
a constant fluctuation in the volume of train service and 
thus there is an “ebb and flow” of men from one craft to 
the other. 


5. The Intervening Plaintiff represents locomotive 
firemen and is a labor organization heretofore known as 
Brotherhood of Locomotive Firemen and Enginemen 
(BLF&E) but since a recent merger of railroad trade 
unions it has become a part of the United Transportation 
Union. The branch thereof which deals with the repre- 
sentation of firemen is now known as UTU(E). Defend- 
ants BLE and UTU(E) each have collective bargaining 
agreements with the plaintiff herein which contain com- 
parable and compatible provisions which allow for the 
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aforementioned ebb and flow of firemen to and from engi- 
neers’ positions without prejudice to any individual or 
either organization (Engineers’ Rule 69, attached as Ex- 
hibit A, and Firemen’s Rule 56, Exhibit B of Plaintiff, 
Great Northern, Complaint). These collective bargaining 
agreement provisions grew out of a contract entered into 
in July, 1913 between the Brotherhood of Locomotive 
Firemen and Enginemen, subsequently a part of the UTU, 
and the Brotherhood of Locomotive Engineers. That con- 
tract became known as the Chicago Joint Agreement and, 
among other things, established mileage criteria for the 
expansion and contraction of working lists. The inter- 
dependence of BLF&E, Rule 56 and BLE, Rule 69 is well 
known to the BLE, to the UTU(E) and to the plaintiff. 
Plaintiff, in 1938, filed notice pursuant to Section 6 of the 
Railway Labor Act and notified both the BLE and the 
BLF&E that it desired discussion regarding mileage regu- 
lations. As a result of that, in approximately January, 
1942, the BLE, BLF&E and plaintiff entered into harmo- 
nious agreements regarding mileage regulations control- 
ling the determination of work to be performed by engi- 
neers and firemen on the basis of mileage. Defendant, 
BLE, now proposes to change its agreement with the plain- 
tiff with respect to mileage regulations and the effect of 
that change would be that the mileage determination for 
assignment to work of engineers under the BLE agreement 
would be different from the assignment of firemen and 
engineers as set forth in Firemen’s Rule 56 of the agree- 
ment between plaintiff and the intervening plaintiff, UTU. 
The practical effect of this proposed change is that engi- 
neers removed from the working assignments as engineers 
pursuant to a new agreement between the BLE and the 
plaintiff railroad, would be impaired and impeded in 
eligibility to work in a fireman’s status because of the dif- 
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ferent mileage regulations contained in the agreement be- 
tween intervening plaintiff and the plaintiff railroad. A 
further effect of this proposed change in the agreement 
between the BLE and plaintiff railroad would be that 
engineers who are working as firemen, therefore in the 
unit represented by the intervening plaintiff, UTU(E) 
would be impaired and impeded in eligibility for transfer 
to employment as engineers as they presently are trans- 
ferred under the collective bargaining agreement between 
the UTU(E) and plaintiff railroad, and would be barred 
from working as firemen under the same agreement. Bar- 
ring the engineers working as firemen from the opportu- 
nity to work as engineers in accord with the existing con- 
tracts that the plaintiff has with the BLE and the UTU(E) 
will bar them from the higher rate of pay that they would 
receive when working as engineers. Furthermore, if plain- 
tiff railroad agrees to the proposed changes in mileage 
regulations desired by the BLE, the plaintiff railroad will 
be in violation of the contract it presently has with the 
intervening plaintiff, UTU(E). A change in the mileage 
regulation between plaintiff and defendant without en- 
abling intervening plaintiff to become a party thereto 
would impair and impede the ability of persons repre- 
sented by intervening plaintiff and employed as firemen 
by plaintiff railroad to become engineers and would result 
in irreparable injuries to plaintiff’s employees represented 
by intervening plaintiff. This would adversely affect the 
established contractual rights of plaintiff’s employees rep- 
resented by intervening plaintiff and would impair and 
impede the opportunity of intervening plaintiff to protect 
the negotiated rights of those employees represented by it. 
This would result in irreparable damage and financial loss 
to plaintiff's employees represented by intervening plain- 
tiff. 
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6. That notwithstanding the circumstances described 
next above, on May 20, 1969, defendant BLE served a 
notice on plaintiff (later asserted to be pursuant to Section 
6 of the Railway Labor Act) which sought amendment of 
Engineer’s Rule 69 as set out in Exhibit C of plaintiff’s 
complaint. No notice was sent to Intervening Plaintiff, 
UTU(E). The burden of mandatory bargaining was there- 
by cast on plaintiff and plaintiff did bargain in good faith 
with defendant BLE in an effort to accommodate that 
demand to plaintiff’s contractual obligations to UTU(E). 
The latter organization sought to participate in those ne- 
gotiations through the National Mediation Board after its 
services had been invoked by defendant. However the 
said Board did not include UTU(E) as a party to the 
mediatory proceedings and ultimately they failed. 


7. That the Board terminated its services on Decem- 
ber 11, 1969; that defendant BLE through defendant, 


General Chairman Spengler, has indicated that it will so 
strike at an undetermined time. A strike by the BLE to 
enforce its demand to change the mileage regulations 
would be in violation of the National Railway Labor Act 
by reason of the fact that the BLE failed and refused to 
notify the UTU(E) pursuant to the National Railway 
Labor Act and has failed and refused to allow the UTU(E) 
to be a party to any changes in the mileage regulations 
between plaintiff railroad and the BLE. 

WHEREFORE, intervening plaintiff prays that this court 
adjudge and declare: 

(1) That the notice of May 20, 1969, calling for 
changes in Engineers Rule 69 was and is unlawful and 
invalid for the purposes contemplated by the Railway 
Labor Act in that notice of the intended change and ne- 
gotiations respecting the same was not given to all of the 
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parties interested in such intended change, as required 
by Section 6 thereof (45 USC, Sec. 156); 


(2) That in the alternative, the negotiations and 
mediation conducted in reliance on the May 20, 1969 no- 
tice were not carried out in good faith on behalf of the 
BLE by reason of the failure and refusal of such organiza- 
tion to permit UTU(E) to be party thereto. 


Intervening plaintiff further prays that the court 
grant temporary and permanent injunctive relief restrain- 
ing the BLE and its officers and members, lodges, di- 
visions, locals and all persons acting in concert with them 
from authorizing, calling, encouraging, permitting or en- 
gaging in any strikes or work stoppages of the operations 
of the plaintiff herein and that they be restrained from 
picketing the premises of the plaintiff in connection with 
the disputes which are the subjects of this action; and that 
intervening plaintiff have its costs and such other and 
further relief as may be proper. 


Rerat, Crit, Fotey & Boursier 
/s/ Patrick J. Fotey 
Patrick J. Foley, 


Attorneys for Intervening Plaintiff. 
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BRIEF OF INTERVENING PLAINTIFF IN 
GREAT NORTHERN CASE. 


(Civil Action No. 3-70-51—Caption Omitted.) 


TO: The Great Northern Railway Company and their 
counsel Anthony Kane and James Walker and to the 
Brotherhood of Locomotive Engineers and their 
counsel Lindquist and Vennum. 

The Complaint of the plaintiff and the Complaint of 
the Intervening Plaintiff demonstrate the interrelation- 
ship of the collective bargaining agreements which the 
carrier, Great Northern Railway Company, has separately 
with the Firemen’s union the United Transportation 
Union, and the Engineer’s Union, the Brotherhood of Loco- 
motive Engineers. The transfer of men from status as 
engineers to firemen and the reverse exchange from fire- 
men to engineers has been a long standing condition, as 
shown by the attachments to the complaint of the carrier, 
engineers rule +60, and the firemen’s rule #66. As the 
mileage criteria for the engineers is changed, this can 
cause an influx of engineers to the status of firemen and 
a glut on the jobs available to the firemen unless the two 
unions are in accord in respect to the mileage criteria. 

It is well established that in such a case, where the 
mileage agreement with one union could be thrown out 
of operable effect by the carriers changing its agreement 
with the other union, the effort to put into effect a change 
in the mileage can be effected only by agreement with the 
firemen’s union. The carrier is unable to carry out any 
unilateral change without complying with Section 6 of 
the National Railway Labor Act, 45 U.S.C. Section 156. 
See Atlanta and West Point Railroad Company vs. United 
Transportation Union. January 5, 1970, U.S.D.C. Georgia. 

In view of the fact that the carrier cannot unilaterally 
change the mileage agreement, it certainly is incapable 
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of making the mileage change merely by agreeing with 
the engineer’s union. It thus appears that the engineers 
should be enjoined for failing to comply with the Section 
6 Notice insofar as it requires serving of the Notice on all 
interested parties. That the firemen, the United Trans- 
portation Union, is interested is beyond peradventure. 

The long history of the interdependence of the col- 
lective bargaining agreements of the firemen’s and en- 
gineer’s unions clearly illustrate that the firemen’s union 
should be allowed to intervene. See BLE vs. CMSP & P 
and BLF & E. U.S.D.C., Wisconsin, 34 Fed. Supp. 595, 
(1940), followed by another opinion in the same case of 
41 Fed. Supp. 751 (1941). 

The United Transportation Union urges the Court to 
issue an Order allowing the United Transportation Union 
to intervene as a plaintiff. 


Respectfully submitted, 


Rerat, Critt, Fotry & Boursier 
/s/ Patrick J. Fotey 
Patrick J. Foley 


Attorneys for Intervening Plaintiff. 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or Cotumsia Circurr 


No. 24,756 
BrotHERHOOD oF LocomoTIvVE ENGINEERS 
v. 


Narionau Mepiation Boarp, Ef At.., 
LovisvittE & NasHVILLE Rartroap CoMPANy, ET AL, 
Appellants. 


No. 24,776 
BroruEerHoop or Locomorive Encineers, Appellant, 
v. 


Nationa Mepiation Boarp, ET AL. 


Appeals From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE BLF&E 


Having lost their case and their petitions for rehearing 
in this Court two years ago, appellants now seek a second 
rehearing in the guise of appeals from the District Court’s 
action dismissing the suit. But this new effort by the Engi- 
neers and the Carriers to snatch victory from the jaws of 
their 1969 defeat is without substance. Seizing upon a 
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single sentence of the concurring opinion, appellants now 
want another chance in the District Court to interdict 
BLF&E Notice No. 3 rather than pursue mediation on 
that notice, as required by both the principal and the con- 
curring opinions of this Court. Having failed to persuade 
this Court that the District Court could require a National 
Mediation Board decision on the propriety of BLF&E 
Notice No. 5, they now ask for the even less legally 
plausible alternative of its decision by the District Court 
itself, 

We demonstrate in the Argument that appellants’ effort 
to revive their suit suffers from a triple infirmity. First 
(Point I, ifra, p. 3), the issue concerning the ‘‘bargain- 
ability’’ of BLF&E Notice No. 3 which appellants now 
ask the District Court to adjudicate was fully resolved in 
1969 not only by the opinion of this Court but also by the 
concurring opinion. Second (Point II, infra, p. 10), appel- 
lants’ plea for District Court resolution of an inter- 
union jurisdiction dispute is barred by the established 


authorities which preclude such judicial intervention. 
Third (Point UI, infra, p. 20), the statutory policy repels 
judicial interference at the mediation stage, particularly 
since all potential jurisdictional conflicts may well be 
resolved in negotiation and mediation. The relevant 
facts on each Point are set forth in the Argument.’ 


COUNTERSTATEMENT OF ISSUES PRESENTED 


1. The central question here presented is simply whether 
there is anything left in the case for District Court resolu- 
tion concerning bargainability of BLF&E Notice No. 3. If, 


1A subsidiary contention by the Carriers that the Great Northern Railway’s 
motion should have been dismissed without prejudice as moot rather than 
dismissed on the merits requires no extensive response, If this Court should 
somehow accept appellants’ argument that the District Court should not have 
dismissed the litigation, the order as concerns the subsidiary Great Northern 
matter will be construed consistent with that appellate disposition. On the 
other hand if, as we urge, the underlying litigation was properly dismissed on 
the merits, there was no basis for a more limited disposition as to Great 
Northern even though its application was also dismissable for mootness. 
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contrary to the decision below, that question is answered 
in the affirmative the BLF&E believes that the Court would 
be presented with the further issues whether: 


2. The District Court has authority to resolve the 
union-jurisdiction dispute now proffered by appellants for 
judicial determination, and whether 


3. The statutory policy permits judicial intrusion before 
completion of the bargaining and mediation process which 
may dispel any union-jurisdiction conflicts. 


I 


CONTRARY TO APPELLANTS’ CONTENTION, THIS 
COURT’S CONCURRING OPINION DID NOT LEAVE 
FURTHER QUESTIONS FOR DISTRICT COURT RESO- 
LUTION CONCERNING BARGAINABILITY OF BLF&E 
NOTICE NO. 3 


At the outset it should be noted that appellants con- 
cede, as they must, that this Court’s 1969 opinion ex- 
pressly upheld the bargainability and mediability of 


BLF&E Notice No. 3 and that the District Court’s dis- 
missal order is quite consistent therewith. Thus, the Car- 
riers concede (Brief, p. 27) that this Court’s opinion held 
that BLF&E Notice No. 3 “was bargainable under the 
Railway Labor Act’’ and ‘‘scheduling of mediation over 
the notice was proper ...’’ Similarly, the BLE admits 
(Brief, p. 16) that since the Firemen ‘‘have some economic 
and job security interest in apprentice engineer programs 
as delineated by this Court, it is obvious that to the ex- 
tent that the notices served by the Firemen’s Union per- 
tain to that interest they may bargain thereon.’? Ap- 
pellants nevertheless urge that the concurring opinion 
negates the principal opinion. They claim that the con- 
curring opinion leaves for further District Court resolu- 
tion the issue whether the BLF&E notice is valid and bar- 
gainable and mediation should proceed thereon. Their 
claim is rested solely on the concurring judges’ remark 
(A. II, 29-30) that the Firemen’s ‘‘ ‘bargainable interest’ 
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in the apprenticeship training program of the Carriers is 
not clear, but we are not called upon now to define its 
scope,’’ yet history and logic ‘‘may well point toward con- 
fining the ‘bargainable interest’ of the firemen solely to 
the effect and not the internal structure of the apprentice 
programs ...’’ 


As the Carriers are forced to concede (Brief, p. 28), the 
contention that the concurring judges negated the bargain- 
ability holding of the Court’s opinion was expressly as- 
serted by appellants in their 1969 rehearing petitions 
which this Court denied. We find appellants’ argument 
based on the single observation by the concurring judges 
as implausible as did this Court when it denied rehearing. 
For it would transform the concurrence into a dissent 
from the principal opinion’s holding as concerns the bar- 
gainability and mediability of BLF&E Notice No. 3 and 
from its explication that, in view of the interest of both un- 
ions in apprenticeship, BLF&E’s Notice No. 3 as such pre- 
sents no ‘‘either-or’’ issue amenable of resolution at the 
mediation stage. 


1, This Court’s Bargainability-Mediability Ruling 


Contrary to appellants’ contention, the issue concerning 
the bargainability of BLF&E Notice No. 3 and the Car- 
riers’ duty to mediate thereon was fully briefed and argued 
to this Court and was resolved against them not only by the 
principal opinion but equally by the concurring opinion. 


There can be no doubt that the broad issue of the bar- 
gainability of Notice No. 3 was before the Court on the 
prior appeal. In our Brief, the very first point (pp. 25-33) 
was that the Mediation Board ‘‘Properly Found The 
BLF&E Apprentice Training Notice Within Its Bargain- 
ing Jurisdiction And Scheduled Mediation Thereon’’. Un- 
der that point we urged (p. 27) that in recognizing the 
jurisdiction of the BLF&E to bargain with the Carriers 
on fireman training and promotion, the Board’s position 
is unassailable, because ‘‘since almost the turn of the 
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century the BLF&E has been concerned with and signed 
contracts relating to the upgrading and promotion rights 
of firemen.’’ ‘‘There is no doubt’’, we stated, ‘‘that the 
bargaining proposal of the BLF&E is a proper ‘subject’ 
for bargaining”’ (p. 27, n. 10 citing, inter alia, Telegraphers 
v. Chicago & N.W.R. Co., which this Court subsequently 
cited for its holding that Notice No. 3 was bargainable (A. 
II, 22-23)). Accordingly, we urged (p. 33) that ‘‘the Court 
below erred both in its assumption that only one union 
can properly require bargaining on the subject of ap- 
prentice training for engineer, and in its reversal of the 
Board’s finding that a BLF&E notice restricted to train- 
ing and promotability of firemen was within its jurisdic- 
tion.’ 


The Mediation Board’s brief to this Court likewise 
urged rejection of an ‘‘either-or’’ approach in view of the 
obvious bargaining interest of the BLF&E in the subject 
of its Notice No. 3. As stated in the Board’s brief (p. 16), 


“the NMB’s rejection of this ‘either-or’ approach was 
clearly correct. So long as there exist the historical crafts 
of fireman and engineers it is unrealistic to argue that 
either union can be totally denied a voice in the terms 
of such an apprenticeship program. The district court’s 
action in relieving the carriers of the obligation to bar- 
gain and participate in mediation concerning the BLFH’s 


notices, is hence erroneous.’’ ‘‘The point to be made 


clear’’, said the Board (p. 32), ‘‘is that the BLFE plainly 
has sufficient interest in the establishment of an appren- 
ticeship program of the nature proposed to require that 
the carriers bargain with it.’? According to the NMB 
(p. 45), one of the principal vices of the District Court 
decision was that it ‘‘relieved the carriers of participa- 
tion in bargaining and mediation over proposals which 
the NMB, on the basis of years of day-to-day experience 
with bargaining practices in the railroad industry, re- 
garded as proper proposals for the firemen’s union to 
make.’ 
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The Carriers themselves recognized that the bargain- 
ability-mediability issue was being presented to this Court. 
Thus, they noted (Br., p. 14) BLF&E’s contention ‘‘that 
the action of the NMB in docketing certain of the BLF&E’s 
Section 6 notices for mediation constituted an adjudica- 
tion that those notices are valid and bargainable ...’’ And 
they argued (p. 23) that a Section 6 notice ‘‘is invalid and 
nonbargainable’’ if ‘‘served by a union which is not the 
authorized representative of the employees whose ‘rates of 
pay, rules, or working conditions’ would be affected by the 
proposal made in the notice.”’ 


It is thus clear that the bargainability of Notice No. 3 
was briefed to this Court. It is equally clear that both 
the principal and the concurring opinions found an ade- 
quate interest by the BLF&E in the subject matter of 
Notice No. 3 to require the completion of bargaining and 
mediation thereon without further judicial interference. 


The principal opinion fully upholds the bargaining in- 


terest of BLF&E in the apprenticeship subject on two 
separate and independent grounds. One is the firemen’s 
expectation of representation rights for any future group 
of apprentice engineers. The opinion refers (A. II, 15) 
to the premise of Notice No. 3 that the BLF&E’s ‘‘tradi- 
tional role as supplier of engineers gave it a bargainable 
interest in future engincer training programs’’. It goes 
on to note (A. II, 20-21) that in view of the history of the 
relationships between all the parties, ‘‘the Firemen had 
a reasonable expectation that they might finally represent 
at least some future employees falling within the as 
yet largely empty category of ‘apprentice engineers’.’’ 
In addition, the opinion extensively reviews the Firemen’s 
‘‘strong economic interest in the nature of any apprentice 
engineer program’’ which might ‘‘reduce the individual 
fireman’s chances’’ of engineer promotion (A. II, 22). In 
the light of the Supreme Court’s decision in the Teleg- 
raphers case, the Court’s opinion expressly upholds the 
Firemen’s ‘‘interest in the length and seniority provi- 
sions of any engineer apprenticeship program”’ as a ‘‘bar- 
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gainable interest’? which validates BLF&E Notice No. 3 
(A. II, 22). 


On the basis of its finding of an adequate Firemen’s inter- 
est in apprenticeship, the Court’s opinion unequivocally 
upholds the bargainability of Notice No. 3 and the necessity 
of mediation thereon. On that score the opinion’s con- 
cluding paragraph on the bargainability question (A. II, 
24) brooks no debate: 


“Therefore, we conclude that the Firemen’s Section 
6 notice concerning engineer apprenticeship programs, 
served on appellee sarriers during 1965, was bargain- 
able under the Railway Labor “Act. "The National 
Mediation Board’s scheduling of mediation over the 
notice was proper under Section 5 of the Act. The 
District Court’s order relieving the carriers of their 
duty to bargain over the notice must be set aside.’’ 


Nothing in the concurring opinion can fairly be read to 
negate this express ruling that Notice No. 3 is supported 
by a proper bargaining interest of the BLF&E and should 
proceed to mediation without further judicial intrusion. 
We believe that definitive against appellants’ construction 
of the concurring opinions’ reference to the firemen’s bar- 
gaining interest is the concluding sentence of that opinion. 
It postulates possible unhappy consequences of mediation 
on Notice No. 3 but finds ‘‘nothing in the statute which 
permits the Court to impose a different result’’ (A. IT, 30; 
emphasis added). That observation is surely inexplicable 
if, as our opponents suggest, the concurring judges meant 
to leave it open to the District Court after the remand to 
hold Notice No. 3 non-bargainable and to free the Carriers 
from mediation thereon.’ 


2The Carriers’ present reading of the 1969 concurring opinion contrasts 
markedly with their former construction, Thus, in their unsuccessful petition 
for certiorari (No. 1485, Oct. Term 1968; p. 25, n. 12) they stated that the 
concurring judges ‘‘indicated uncertainty as to exactly how far the Firemen’s 
‘bargainable interest’ would extend. That does not affect the principle in- 
volved, however, for even under the concurring judges’ view it is clear that the 
result is the subjection of the carrier to overlapping demands from two rival 
unions respecting the apprentice engineer program.’’ 
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Moreover, the reference in the concurring opinion to the 
ambit of BLF&E’s bargainable interest in apprenticeship 
for engineer must be read in conjunction with the earlier 
observation in the opinion that ‘‘we are not called upon 
now to define’’ its scope (A. II, 29). As we show infra, 
in Point II, the concurring opinion thereby recognized 
the governing Supreme Court rulings that in an area of 
overlapping union interests it is beyond the authority 
of courts to define where one union’s bargaining author- 
ity begins and the other’s ends. That is the obvious 
predicate of the concurring judges’ observation that noth- 
ing in the statute permitted the Court ‘“‘ to impose a dif- 
ferent result’’ from its conclusion that Notice No. 3 must 
proceed through mediation. 


2. This Court's Rejection of the “Either-Or” Premise 


All apart from the textual refutations of the strained 
and improbable construction now suggested by appellants, 
that construction would also ascribe to the concurring 
judges a rejection of the fundamental premise of the 
Court’s opinion. For in its holding that Notice No. 3 
creates no jurisdictional conflict amenable of NMB reso- 
lution, the principal opinion rejected the Virginian Rail- 
way ‘‘either-or’’ approach espoused by Judge Sirica and 
now reasserted by appellants as the basis for a judicial 
rather than an NMB resolution. This Court’s opinion 
(A. II, 20) found that ‘‘Here the facts are very different’’ 
from Virginian Railway where by definition only the 
certified union could assert bargaining rights for the 
group of actual employees involved, so that ‘‘the carrier 
could not bargain with another union without derogating 
from the representative status of the certified union.’’ 
Here, the opinion noted, the class of ‘‘apprentice engincers’’ 
is still largely empty and it would be inappropriately 
premature for the NMB to decide ‘‘who represents ap- 
prentice engineers’? as between BLE and BLF&E (A. 
II, 20, 28). 
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Yet that ‘‘either BLE or BLF&E”’ approach is the one 
which our opponents still pursue and assert that the con- 
curring opinion of this Court permits the District Court to 
apply. As they must admit, this Court clearly ruled that 
the National Mediation Board could not be required to 
decide that only one of the two unions has the right to 
make bargaining demands concerning apprentice training. 
Yet they assert that the concurring judges left the District 
Court free on its own to make precisely that determination, 
reviving the either-or approach adopted by Judge Sirica 
but rejected by this Court. The assertion is specious, for 
the concurring opinion clearly recognizes the overlapping 
interests of the two unions in the subject at hand—indeed, 
its entire theme is that this duality of interests leaves the 
problem ‘‘ ‘falling between two stools’ ’’ (A. II, 28) and 
‘¢since both Unions have now been given the right to serve 
Section 6 notices, the disappointed Union will have the 
right to strike once the statutory procedures are ex- 
hausted”’ (A. II, 30). 


Nowhere do the concurring judges demur from the con- 
clusion in the Court’s opinion (A. II, 28) that it would be 
premature ‘‘for the Board to decide now who represents ap- 
prentice engineers.’’ It belies belief that the concurring 
judges somehow sought to sanction another judicial round 
wherein the District Court will make the choice between 
the BLF&E and the BLE which the Court held the NMB is 
in no position to make. If the NMB is not in a position to 
resolve this dispute on an either-or basis, it follows a for- 
tiort that this Court’s 1969 decision leaves no room for the 
contention that the District Court can do so on its own. 
Moreover, this Court cannot have intended to leave for 
District Court resolution questions beyond its judicial com- 
petence. As we next show, the governing decisions clearly 
preclude District Court jurisdiction to adjudicate appel- 
lants’ claim that Notice No. 3 improperly extends the Fire- 
men’s bargaining demands beyond their domain into the 
area of the Engineers’ bargaining authority. 
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II 


THE CONTROLLING AUTHORITIES BAR APPELLANTS’ 
PLEA FOR A JUDICIAL RULING ON THE MERITS OF 
THEIR UNION-JURISDICTION OBJECTIONS 

Judicial review of a claim that one railroad union is in- 
truding on the bargaining jurisdiction of another has long 
been precluded by such leading decisions as General Com- 
mittee v. M-K-T R. Co., 320 U.S. 323 (1943) and General 

Committee v. Sou. Pac. Co., 320 U.S. 338 (1943). Recog- 

nizing the force of those rulings, on the previous appeal 

the BLE and the Carriers sought only to come within a 

narrow exception—one apparently reserved by a footnote in 

M-K-T and later confirmed by Railway Clerks v. Employees 

Association, 380 U.S. 650 (1965)—which permits judicial 

intervention to assure that the National Mediation Board 

properly exercises its authority to resolve such disputes. 

The startling fact about appellants’ present claim is that 

having lost in their effort to come within the exception to 

the rule of judicial abstention they would now attack the 


rule itself! Having failed in 1969 to persuade this Court 
that the jurisdictional dispute between the BLE and the 
BLF&E over apprenticeship for engineer should be resolved 
by the NMB, appellants now ask that the District Court 
resolve that dispute on its own by striking down provisions 
of BLF&E Notice No. 3 alleged to intrude upon the bar- 
gaining province of the BLE. 


That judicial resolution of a union-jurisdiction dispute 
is the gravamen of appellants’ present plea is beyond 
dispute. Even cursory examination of appellants’ present 
briefs, their pleadings, and the briefs they filed before 
this Court on the previous appeal, demonstrates that what 
they want the lower court to resolve is a classic juris- 
dictional dispute; that what the District Court is being 
asked to rule as to the ‘‘bargainability’’ of BLF&E Notice 
No. 3 is that it encroaches upon the jurisdiction of the 
BLE. Appellants seek to mask that fact by repeatedly 
asserting in general terms that what the District Court 
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should resolve is ‘‘the bargainability of the BLF&E Ap- 
prentice Notices’’ (Brief for the Carriers, p. 4). But even 
now they are forced to concede that the bargainability 
issue arises precisely from the BLE’s claim that its juris- 
diction is invaded by the BLF&E’s bargaining notice. 
Thus, the Carriers (at p. 6) characterize the BLE’s origi- 
nal prayer for relief which they assert the District Court 
should now adjudicate as resting on ‘‘a dispute between 
the two unions over the right to represent apprentices 
training to become locomotive engineers.’? As they state 
it (id.), the BLE claim which the District Court should 
adjudicate is that the BLF&E demands were unlawful “‘be- 
eause they exceeded the interest of the BLF&E as the 
firemen’s representative and encroached upon the rights of 
the BLE as the engineers’ representative.’’ 


The BLE’s present brief similarly confesses the jurisdic- 
tional dispute it proffers for judicial resolution. As 
the BLE emphasizes (at p. 5), its claim from the first has 
been that BLF&E Notice No. 3 ‘‘infringes upon the statu- 
tory rights of the duly designated representative of the 
craft of locomotive engineers [BLE] .. .”? Accordingly, 
it is BLE’s present assertion (p. 22, emphasis supplied) 
that the District Court has jurisdiction ‘‘to determine that 
another organization has a bargainable interest in the sub- 
ject and to enter a declaration that the [BLF&E] notices 
are therefore illegal.’’ Indeed, the entire concluding point 
of the BLE’s brief (pp. 23-25) discloses the premise of its 
present claim in its assertion that BLE “‘Has a Bargainable 
Interest in the Training of Engineer Apprentices ... Which 
Can Only Be Protected Through the Declaration Re- 
quested’? as to the validity of the items contained in 
BLF&E Notice No. 3. In plainest jurisdictional-dispute 
terms the BLE (at p. 24) asks the District Court to rule 
“that many, if not all, of the items contained in the 
(BLF&E] notices infringe upon the ‘bargainable interest’ 
of the Engineers Union ...”’ 
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What the District Court is thus now asked to rule, this 
Court noted in 1969 that it could not rule. <As this Court’s 
opinion stated it (A. II, 20): 


‘«. . in bargaining with the Firemen over the terms 
of the apprentice engineer program, the carriers would 
not have derogated from the Engineers’ status as certi- 
fied representative of locomotive engineers, unless in 
some way such bargaining violated the carriers’ col- 
lective agreement with the Engineers. But if this 
latter were the case, the Engineers’ proper remedy lay 
not in the courts or before the Mediation Board, but 
rather in a proceeding under Section 3 of the Act 
.’’? (emphasis supplied). 


Surely this Court was correct in asserting that the remedy 
for any possible infringement by BLF&E Notice No. 3 on 
BLE’s bargaining rights is ‘‘not in the courts’’. For the 
authorities make crystal clear that while in certain cir- 
cumstances federal courts may order Railway Labor Act 
boards to resolve union-jurisdiction disputes, they have no 


authority to resolve them on their own. Conclusive on that 
score is the noted 1948 Trilogy (Switchmen’s Union, 
M-K-T, Southern Pacific) of which most dispositive is Gen- 
eral Committee v. M-K-T R. Co., 320 U.S. 323. 


In M-K-T the BLE had an arrangement with the Carrier 
that when there was a demand for ‘‘emergency service’? by 
an engineer at the home terminal, priority would be granted 
to the ‘‘senior available demoted engineer’’. The BLF&E 
objected to this arrangement and proposed to the railroad 
a contractual change eliminating it, to which the Carrier 
agreed. Thereupon the BLE objected, and filed suit for 
declaratory judgment that the agreement between the 
BLF&E and the Carrier was in violation of the Railway 
Labor Act and the BLE should be declared to be the sole 
representative of the locomotive engineers with the exclu- 
sive right to bargain for them. 


The District Court held that the Carrier had a right to 
contract with either of the crafts with reference to the 
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problem. The Court of Appeals similarly declared that 
neither craft had an exclusive right to bargain over the 
issue; it ruled that since each craft was interested, the 
two unions should confer and seek to reach agreement. 
The Supreme Court reversed, holding (320 U.S. at 327- 
328) that the District Court was ‘without power to re- 
solve the controversy’’, because ‘‘It is our view that the 
issues tendered by the present litigation are not justici- 
able—that is to say that Congress by this Act has fore- 
closed resort to the courts for enforcement of the claims 
asserted by the parties.’?* The Court went on to say, in 
oft-quoted language: 


“Tt is true that the present controversy grows out 
of an application of the principles of collective bar- 
gaining and majority rule. It involves a jurisdictional 
dispute—an asserted overlapping of the interests of 
two crafts. It necessitates a determination of the 
point where the authority of one craft ends and the 
other begins or of the zones where they have joint 
authority. In the Clerks case and the Virginian R. Co. 
case the Court was asked to enforce statutory com- 
mands which were explicit and unequivocal. But the 


3In General Committee vy, Sou. Pac. Co., 320 U.S. 338, the Carrier and the 
BLE had reached an agreement giving engineers certain substantive rights. 
Subsequently, Southern Pacific and the BLF&E agreed that the BLF&E could 
represent the engineers in grievance disputes arising out of the contract signed 
by the Carrier with the BLE, The BLE filed suit to declare the BLF&E- 
Southern Pacific agreement invalid on the theory that the BLE had exclusive 
rights to represent engineers in grievance disputes arising out of a contract 
between the Carrier and the BLE. Again the Court refused to reach the 
merits because the case presented: 


‘“a dispute like the one in issue in the Missouri-Kansas-Texas R. Co. ease. 
It involves, that is to say, a jurisdictional dispute between two unions, 
It raises the question whether one collective bargaining agent or the other 
is the proper representative for the presentation of certain claims to the 
employer, It involves a determination of the point where the exclusive 
jurisdiction of one craft ends and where the authority of another craft 
begins. For the reasons stated in our opinions in the Missouri-Kansas- 
Texas R. Co. ease and in the Switchmen’s case we believe that Congress 
left the so-called jurisdictional controversies between unions to agencies 
or tribunals other than the courts. We see no reason for differentiating 
this jurisdiction dispute from the others . . .’? 320 U.S. at 343-344, 
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situation here is different. Congress did not attempt 
to make any codification of rules governing these 
jurisdictional controversies . . . 


“Tt seems to us plain that when Congress came to 
the question of these jurisdictional disputes, it chose 
not to leave their solution to the courts. As we have 
already pointed out, Congress left the present prob- 
lems far back in the penumbra of those few principles 
which it codified. Moreover, it selected different ma- 
chinery for their solution. Congress did not leave the 
problem of inter-union disputes untouched. It is clear 
from the legislative history of § 2, Ninth that it was 
designed not only to help free unions from the in- 
fluence ... of the carriers, but also to resolve a wide 
range of jurisdictional disputes between unions or be- 
tween groups of employees. However wide may be 
the range of jurisdictional disputes embraced within 
§ 2, Ninth,” Congress did not select the courts to re- 
solve them. To the contrary, it fashioned an adminis- 
trative remedy and left that group of disputes to the 
National Mediation Board. If the present dispute falls 
within $2, Ninth, the administrative remedy is exclu- 
sive. If a narrower view of $2, Ninth is taken it is 
difficult to believe that Congress saved some jurisdic- 
tional disputes for the Mediation Board and sent the 
parties into the federal courts to resolve the others. 
Rather the conelusion is irresistible that Congress 
carved out of the field of conciliation, mediation and 
arbitration only the select list of problems which it 
was ready to place in the adjudicatory channel. All 
else it left to those voluntary processes whose use Con- 
gress has long encouraged to protect these arteries of 
interstate commerce from industrial strife. The con- 
cept of mediation is the antithesis of justiciability ... 
Courts should not rush in where Congress has not 
chosen to tread.’’ 320 U.S. at 334-337. 


*<12 Whether judicial power may ever be exerted to require the 
Mediation Board to exercise the ‘duty’ imposed upon it under § 2, Ninth 
and, if so, the type or types of situations in which it may be invoked 
present questions not involved here.’’ 


Following these landmark pronouncements, federal 
courts have consistently declined to entertain allegations 
of contractual interference by one railroad union with the 
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bargaining jurisdiction of another. See, for example, 
International Brotherhood of Teamsters v. Brotherhood 
of Rail. A é S. Cl., 131 U.S. App. D.C. 55, 63-64, 402 F. 2d 
196, 204-205 (1968), cert. denied, 393 U.S. 843; Brotherhood 
of Loc. Fire. & Eng. Seaboard Coastline R. Co., 413 F. 2d 
19, 24 (5th Cir. 1969), cert. denied, 396 U.S. 963; UNA 
Chapter, Flight Eng. I. Ass’n. v. National Mediation 
Board, 111 U.S. App. D.C. 121, 124, 294 F. 2d 905, 908 (1961) 
cert. denied, 368 U.S. 956. Of course, no distinction arises 
from the fact that in M-K-T and subsequent rulings the al- 
leged invasion of a union’s rights arose from another un- 
ion’s bargaining demands which the carrier had actually 
accepted. Ifa union’s claim of jurisdiction invasion cannot 
be judicially entertained on the basis of a carrier’s con- 
tract with another union, a fortiori it cannot be entertained 
on the basis of a mere bargaining proposal by another 
union. 


Nor has M-K-T been limited by any of the rulings 
cited by appellants. Appellants rely on Virginian Rail- 


way and its progeny (see Carr. Br. p. 19, n. 13; BLE 
Br. pp. 19-22) ; but that case was expressly held in M-K-T 
to be inapplicable to inter-union jurisdictional contro- 
versies, As the Supreme Court explained (320 U.S. 


4None of appellants’ cases involved jurisdictional disputes or judicial 
evaluations of particular items in a bargaining notice. The cases they cite 
were limited to bargainability of the subject shown on the face of a bargain- 
ing notice, precisely as this Court adjudicated the bargainability of Notice 
No. 3 on the prior appeal. In Telegraphers y. Chicago g N.W.R. Co., 362 
U.S. 330 (cited at Carr. Br. 19, n. 13, 26 and BLE Br. 17) the frontal 
attack on bargainability was based upon a broad management-rights claim. 
Similarly, this Court’s decision in Brotherhood of Railroad Trainmen v. Akron 
§ B.B.R. Co., 128 U.S. App. D.C, 59, 77-82, 385 F. 2d 581, involved bar- 
gainability conclusions based on the face of the notices and in the unique 
context of the Award of Arbitration Board 282, If Loc. Engineers v. B. g O. 
R. Co., 372 U.S. 284, 289-290, is relevant at all, it underlines that judicial 
determination is indeed confined to whether a notice is illegal on its face. 
In Southern Pacific Co, v. Switchmen’s Union of North America, 356 F. 2a 
332 (9th Cir.), cert. den., 385 U.S. 803, the judicial approach was identical. 
All these cases were cited by the Carriers and the BLE in their earlier 
briefs before this Court for the very propositions for which they are now 
advanced. None of them support the predicate of appellants’ plea that there 
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at p. 335) in unequivocal terms, Virginian Railway ‘‘does 
not suggest that the respective domains for two or more 
overlapping crafts should be litigated in the federal district 
courts’’: 


“In the Clerks case and in the Virginian R. Co. case 
the Court was asked to enforce statutory commands 
which were explicit and unequivocal. But the situation 
here is different. Congress did not attempt to make 
any codification of rules governing these jurisdictional 
controversies. It did not undertake a statement of 
the various principles of agency which were to govern 
the solution of disputes arising from an overlapping 
of the interests of two or more crafts. It established 
the general principles of collective bargaining and 
applied a command or prohibition enforcible by judi- 
cial deeree to only some of its phases. The contention, 
however, is that the rule which Congress intended to 
govern can be found from the implications of the Act. 
Thus it is argued that the reasons which support the 
holding in the Virginian R. Co. case that the right of 
majority craft representation is exclusive also suggest 
that Congress intended to write into the Railway 
Labor Act a restriction on the rules and working con- 
ditions concerning which the craft has the right to 
contract. It is pointed out that if the jurisdiction of 
a craft within which the exclusive right may be exer- 
cised is not limited, then disputes between unions may 
defeat the express purposes of the Act. In that con- 
nection reference is made to the statement of this 
Court in the Virginian R. Co. case, 300 U.S. at page 
548, that the Act imposes upon the earrier ‘the affirma- 
tive duty to treat only with the true representative 
and hence the negative duty to treat with no other.’ 
That expresses the basic philosophy of §2, Ninth. 
But that decision does not imply, as is argued here, 
that every representation problem arising under the 
Act presents a justiciable controversy. It does not 


is judicial authority to determine a bargainability challenge based on a 
jurisdictional dispute. Nor is there any authority for the proposition that 
after the general subject of a notice is held bargainable, the District Court 
may proceed to sift its text with a fine-tooth comb in search of jurisdictional 
excess, 


te a 
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suggest that the respective domains for two or more 
overlapping crafts should be litigated in the federal 
district courts.’ 


Judge Sirica himself recognized the applicability of the 
M-K-T principle to this case in his 1968 opinion which this 
Court reviewed on the prior appeal. Therein he rejected 
(A. I, 340) our opponents’ ‘‘alternative’’ plea for a judi- 
cial resolution in the following dispositive terms: 


“The jurisdiction of the NMB under Section 2 
Ninth of the Railway Labor Act to determine the dis- 
pute between the BLE and the BLF&E referred to in 
paragraph 4 above is exclusive, and this Court does 
not have jurisdiction to determine that dispute. Rail- 
way Clerks v. Employees Ass’n., 380 U.S. 650, 658-661 
(1965); Switchmen’s Union v. NMB, 320 U.S. 297 
(1943); General Committee v. M.-K.-T. R. Co., 320 
U.S. 323, 336 (1943); General Committee v. Southern 
Pacific Co., 320 U.S. 338 (1943)’’ (emphasis sup- 
plied). 


We find disingenuous appellants’ repeated refrain in their 
present briefs that Judge Sirica ‘‘did not reach the alter- 
native grounds for relief . . . whereby the Court would 
determine whether the BLF&E notices are valid and bar- 
gainable”’ (Carr. Br. p. 11). He reached that alternative 
plea and expressly ruled that the Court ‘‘does not have 
jurisdiction’’ to determine it. 


Far from appealing from or contesting that ruling, on the 
review by this Court of Judge Sirica’s decision the Car- 
riers and the BLE fully conceded the governing rule. 
Thus, the Carriers’ brief to this Court stated (at p. 61, em- 
phasis supplied) that ‘“‘The M-K-T case also involved a 
jurisdictional dispute between the BLE and the BLFG&E. 
The Supreme Court held in that case that courts do not 
have jurisdiction to decide such disputes.’’ Having thus 
conceded that courts are without jurisdiction to resolve the 
merits of union-jurisdiction disputes, the Carriers sub- 
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mitted that the District Court could at least order the 
NMB to resolve the dispute because (p. 62) it would be 
“<difficult to believe that the Congress intended to except 
some jurisdictional disputes from Section 2, Ninth, so that 
they could not be resolved by either the courts or the 
NMB.”’ 


The same concessions appeared in the BLE’s previous 
brief to this Court. There (p. 42) it was submitted that 
in the 1943 Trilogy the Supreme Court had ‘‘held the 
judiciary to be without power to resolve conflicts arising 
under Section 2, ninth such being within the sole province 
of the NMB.”’ That rule, the BLE asserted (at p. 43), 
applies to this very controversy: 

“‘Section 2, Ninth, was ereated to settle one of the 
most controversial questions respecting labor organi- 
zations, i.e., ‘whether one organization or another was 
the proper representative of a particular group 
of employees.’ This is precisely the question here in 
issue: Is the BLE or the BLF&Fi the proper repre- 


sentative for apprentice locomotive engineers?’’ 


And to make the matter unmistakable, the BLE (at pp. 
45-46) further explained as follows: 


“The Court’s holdings in the Switchmen’s case in 
respect to what cases are subject to NMB jurisdic- 
tion oe ce in General Committee v. Southern 
Pacific 320 U.S. 338 (1943) where the BLE 
brought es to have declared invalid a collective bar- 

gaining agreement between Southern Pacific and the 
BLF&E concerning the demotion of engineers to fire- 
men and the calling of firemen in emergencies as engi- 
neers. The district court’s finding for the BLE was 
affirmed by the Court of Appeals. The Supreme 
Court, in reversing, again held that questions of the 
extent of the jurisdiction of two crafts are to be deter- 
mined by the NMB and not the courts. In so holding, 
the court said: 


‘It involves, that is to say, a jurisdictional contro- 
versy between two unions. It raises the question 
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whether one collective bargaining agent or the other 
is the proper representative for the presentation of 
certain claims to the employer. It involves a deter- 
mination of the point where the exclusive jurisdic- 
tion of one craft ends and where the authority of 
another craft begins. For the reasons stated in our 
opinions in the Missouri-Kansas-Texas R. Co. case 
and in the Switchmen’s case, we believe that Con- 
gress left the so-called jurisdictional controversies 
between unions to agencies or tribunals other than 
the courts.’ ’’ 


In sum, the absence of judicial authority to rule that 
BLF&E Notice No. 3 reaches beyond its bargaining 
interest and invades the jurisdiction of the BLE was fully 
conceded by appellants in their prior briefs to this Court. 
The Carriers cannot now avoid their concession that M-K-T 
holds that courts ‘‘do not have jurisdiction to decide such 
disputes.’ The BLE cannot now escape its concession that 
in Southern Pacific the Court ‘‘again held that questions 
of the extent of the jurisdiction of the two crafts are to be 


determined by the NMB and not the courts.”’ 


The established bar on judicial intervention in juris- 
dictional disputes is what we believe the concurring mem- 
bers of this Court had in mind in 1969 when they noted 
that ‘we are not called upon now to define the scope’’ 
of the Firemen’s bargaining interest in the apprenticeship 
area. One reason why this Court was not called upon 
to decide the question was that under the Trilogy it can- 
not be called upon to do so. But be that as it may, we 
submit that a conclusive answer to appellants’ present plea 
for relief is the established principle precluding judicial 
intervention in union-jurisdiction disputes under Railway 
Labor Act. On that score Judge Sirica’s 1968 ruling that 
the Court ‘‘does not have jurisdiction’? to make the de- 
terminations appellants are now still demanding, long 
ago became the dispositive law of this case. 
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Til 


THE STATUTORY POLICY PRECLUDES JUDICIAL INTRU- 
SION ON THE BARGAINING-MEDIATION PROCESS 
WHICH MAY DISPEL ANY UNION-JURISDICTION 
CONFLICTS 


Even if this Court’s previous ruling and the established 
limitation on judicial review were not completely con- 
trolling of the present appeal, a final bar to appellants’ plea 
arises from the possibility that bargaining on BLF&E 
Notice No. 3 may dispel any asserted conflicts. In our 
brief on the prior appeal (pp. 61-69) we set forth the 
eases wherein courts have declined to interfere with the 
mediation process which has so often dispelled apparently 
unresolvable jurisdictional disputes. Here we briefly re- 
view the abstention policy and urge its applicability par- 
ticularly because bargaining on Notice No. 3 has already 
yielded tangible results. 


Congress precluded judicial review of bargaining dis- 
putes arising under the Railway Labor Act because it 
placed primary reliance for the settlement of such disputes 
on conciliation, mediation and arbitration. A pertinent 
recent discussion of judicial intrusion on the mediation 
process appears in this Court’s decision in International 
Ass’n. of Mach. € A. Wkrs. v. National Med. Bd., ... US. 
App. D.C...., 425 F.2d 527 (1970). The Court rests the re- 
stricted scope of judicial review upon the fundamental 
M-K-T principle that the concept of mediation is the 
antithesis of justiciability (425 F.2d at 538). ‘‘The medi- 
ation conducted after filing of the complaint under the 
shadow of litigation overhanging the Mediation Board 
is not the kind of mediation envisaged by Congress in §5 
of the Act’? (id. at 542). The Court declares (id.) that 
the ‘‘mediation process [should be] conducted without the 
artificial pressure and distortion of an overhanging liti- 
gation.’ 


The applicability of the statutory policy of judicial ab- 
stention to this ease is underscored by the experience in 
analogous cases demonstrating that disagreements between 
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the parties can in fact be resolved at the bargaining table. 
That is the central purpose and thrust of the mediation 
processes prescribed by the Railway Labor Act. Until 
that process has concluded, judicial invocation is obvi- 
ously premature, for in many judicial actions arising from 
conflicting demands by rival unions the carriers have en- 
gaged in free collective bargaining and ultimately reached 
agreements thought satisfactory.* 


Illustrative of the efficacy of collective bargaining as a 
means of settling potentially conflicting demands by rival 
unions are the resolutions of the ‘‘cockpit consist’? dispute 
in the airline industry. At one time the crew complement 
consisted of three pilots and a flight engineer. When the 
airlines decided to reduce the crew to three men, the Flight 


5 In Order of Railway Conductors v. National Mediation Board, 79 U.S. App. 
D.C, 1, 141 F. 2d 366 (1944), cert, dismissed, 323 U.S. 166 (1944), the Penn- 
sylvania R. Co. was presented with conflicting demands by the Conductors and 
the Trainmen’s unions concerning the conductors’ ‘‘extra board.’’ The Car- 
rier negotiated and signed a contract with the Trainmen. 

In In re Chicago North Shore §: M. R. Co., 147 F. 2d 723 (7th Cir. 1945), 
cert, denied, 325 U.S, 852 (1945), the railroad was presented with conflicting 
demands by the Amalgamated and by the BLF&E. The Carrier assigned 
the work on a geographical basis after negotiating with both unions. 

In Kolfes vy. Dwellingham, 198 F, 2d 591 (Sth Cir. 1952), the Carrier was 
presented with conflicting demands for job opportunities by the ‘‘waiters-in- 
charge’? and by the Dining Car Stewards. The Carrier negotiated a contract 
with the Dining Car Stewards. 

In Railroad Yardmasters v. Pennsylvania Railroad Co., 224 F. 2d 226 
(3rd Cir, 1955), the Carrier was presented with rival contractual demands by 
a national organization and by a local union of that organization, The 
Carrier recognized and signed a contract with the local. 

In Order of Railway Conductors §- Break. v. Switchmen’s Union, 269 F. 2a 
726 (5th Cir. 1959), cert. denied, 361 U.S, 899 (1959), the Central of Georgia 
was presented with conflicting demands by the two unions concerning ‘*yard 
work’? by ‘‘road employees.’’ The Carrier signed an agreement with the 
Switchmen. 

Examples can be multiplied. See, Division No. 14, Order of Railroad Tel. 
v. Leighty, 298 F. 24.17 (4th Cir. 1962), cert. denied, 369 U.S. 885 (1962) ; 
Brotherhood of Railway § S.S. Clerks v. United Air Lines, 325 F, 2d 576 
(6th Cir, 1963), cert. dismissed, 379 U.S. 26 (1964) ; Southern Pacific Co. v. 
Switchmen’s Union of North America, 356 F. 2d 332 (9th Cir, 1965), cert. 
denied, 385 U.S. 803 (1966); and Howard y. St. Louis-San Francisco Railway 
Company, 361 F. 2d 905 (Sth Cir. 1966), cert. denied, 385 U.S. 986 (1966). 
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Engineers immediately demanded that the third man be a 
qualified engineer while the Air Line Pilots Association 
demanded that he be qualified as a pilot. A variety of 
results were reached through bargaining. 


On United the Pilots petitioned under Section 2, Ninth 
for a new craft or class consisting of both pilots and engi- 
neers and outvoted the Engineers in a representation pro- 
eceding. UNA Chapter, Flight Eng. I. Ass’n. v. National 
Mediation Bd.,111 U.S. App. D.C. 121, 294 F.2d 905 (1961), 
cert. denied, 368 U.S. 956 (1962). American settled by giv- 
ing a break-away local of the Pilots a pay raise in exchange 
for the third man position. Ruby v. American Airlines, 
Inc., 323 F. 2d 248 (2d Cir. 1963), cert. denied, 376 U.S. 913 
(1962). Eastern bargained with the Pilots to give training 
to a new class of ‘‘pilot engineers’’. Flight Engineers’ In- 
ter, Ass’n. v. Eastern Air Lines, Inc., 311 F. 2d 745 (2nd 
Cir. 1963), cert. denied, 373 U.S. 924 (1963). When Pan 
American bargained with the Engineers to an impasse, 
they went on strike; the Engineers’ demand to secure 
recognition of its claim to represent a separate craft or 
class was found ‘‘an entirely proper subject for collective 
bargaining and one on which either of the parties might 
lawfully insist.’? Pan American World Airways v. Flight 
Eng. Intern. Assoc., 306 F. 2d 840, 849 (2d Cir. 1962). On 
Western Airlines the Engineers also went on strike; they 
were replaced by employees who promptly repudiated the 
Engineers by voting for representation by a newly created 
union. WES Chapter, Flight Eng. Int. Ass’n. v. National 
Mediation Bd., 114 U.S. App. D.C. 229, 314 F.2d 234 (1962), 
cert. denied, 368 U.S. 953 (1962). These varying results 
demonstrate that the presentation of conflicting demands 
by rival unions does not paralyze the employer. In the 
“‘eockpit consist’? controversy the carriers faced up to 
conflicting union demands and things were worked out. 


Here too, things may be worked out in the mediation and 
bargaining on BLF&E Notice No. 3 which is not terminated 
and has already produced some final resolutions. Fol- 
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lowing this Court’s 1969 ruling lifting the District Court 
injunction on mediation, the Carriers themselves invoked 
the NMB’s services thereon. On November 24, 1969, the 
United Transportation Union (successor to the BLF&E) 
received a notice from the NMB that the National Railway 
Labor Conference and the Eastern, Western and South- 
eastern Carriers Conference Committees had applied for 
the Board’s mediation services on BLF&E Notice No. 3; 
substantially all of the nation’s carriers were identified as 
applicants. Disagreement then ensued concerning the 
proper format of mediation. A letter of December 24, 
1969 from the Railway Labor Conference to the N MB, urg- 
ing resolution of that disagreement, concluded by asserting 
that “‘the time has now passed for blaming each other for 
failure to meet and negotiate; rather, the time is present 
for the Board to begin its mediatory services as requested 
by the carriers and assist the partics in finally resolving 
the apprentice training notice.’’ 


Even more significant than the Carriers’ recognition that 
it is time for mediation are specific apprentice training 
agreements recently concluded with some individual car- 
riers. One such agreement, set forth in the Appendix in- 
fra, at p. 25, was consummated on February 25, 1970 be- 
tween UTU and the Chicago, Burlington and Quincey, and 
it was agreed by the parties that BLF&E Notice No. 3 
‘is now considered disposed of by that agreement’’ (see 
infra, p. 33). Another detailed training and promotion 
agreement (infra, p. 34) has been achieved between UTU 
and the Louisville and Nashville Railroad Company, the 
first-named carrier in this very case. The February 8, 
1971 ‘‘Memorandum of Agreement’? prescribes substantive 
terms for training of firemen for promotion, and provides 
in Section 11(a) that it is ‘‘in full and final settlement”? of 
BLF&E Notice No. 3. 


These recent developments highlight the impropriety of 
appellants’ unrelenting effort to short-circuit mediation by 
judicial intervention. Both the principal and the con- 
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eurring opinion of this Court on the prior appeal expressly 
recognized that completion of mediation on Notice No. 3 
is the next necessary step. While the concurring judges 
noted their doubts about its outcome—in view of the car- 
riers’ duty ‘‘to deal simultancously with two rival unions 
whose bargaining demands will very likely conflict if a 
high order of union statesmanship is not forthcoming’’— 
two major carriers have now made satisfactory agreements 
with the BLF&E without suffering any untoward conse- 
quences. Recent events thus underscore the applicability 
of the statutory policy precluding judicial interference 
with the mediation process, which frequently yields peace- 
ful resolutions of troublesome union-jurisdiction conflicts. 


CONCLUSION 


For the three independently conclusive reasons reviewed 
above, it is submitted that the District Court’s order 
dismissing the action should be affirmed. 


Respectfully submitted, 


JosepH L. Ravw, JR. 

JOHN SmLaRD 
Rauh and Silard 
1001 Connecticut Ave., N.W. 
Washington, D. C. 20036 


Isaac N. GRONER 
Cole and Groner 
1730 K Street, N.W. 
Washington, D. C. 20006 


Attorneys for Appellee 
Brotherhood of Locomotive 
Firemen and Enginemen 
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APPENDIX 


Memorandum of Agreement Between Chicago, Burlington & 
Quincy Railroad Company and United Transportation 
Union (Enginemen) 

The Carrier will establish and maintain an Apprentice 
Engineer Program for the training and qualifying of 
trainees to become locomotive engineers. This agreement 
modifies UTU-E Schedule Rules 59 and 60 and Agreements 
pages 149 and 224 to the extent described hercin: 


The Organization will cooperate in the furtherance of this 
program in selecting engineer instructors for on-the-job 
training, ete. 


ARTICLE I 


1. Firemen presently in service with a seniority date 
showing three years service will be notified for promotion 
under present agreement Rules 59 and 60 and establish 
seniority date as an engineer per agreements of June 35, 


1947 and June 1, 1955, pages 149 and 224 respectively. 


2. Apprentice engincers will be selected as follows: 


(a). Employes on the Firemen’s seniority roster who 
have less than three years’ service as a fireman will be 
given two options: 


(1). Participating in (seniority order) the training 
program. 


(2). Remaining as firemen until qualified and tak- 
ing promotion as provided in Rules 59 and 60 
and agreements of June 5, 1947 and June 1, 
1955, pages 149 and 224. 


(b). When a firemen with less than three years’ serv- 
ice elects to accept Option (a) (1), he will notify the 
Master Mechanic, who will arrange for him to start his 
engineer’s training program, and if more than one 
selects this option it will be in seniority order. 
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(ce). When a fireman with less than three years’ serv- 
ice elects to accept Option (a) (2), he will notify the 
Master Mechanic. It is understood that fireman ac- 
cepting Option (a) (2) can, by notifying Master Me- 
chanic that he desires to accept Option (a) (1), be in- 
cluded when apprentices are being selected. 


In the application of either option it will not affect 
the seniority standing as a fireman or as an engineer 
when training program is completed, his seniority date 
as an engineer will be established in accordance with the 
provisions of the agreements of June 5, 1947 and June 1, 
1955, pages 149 and 224, respectively. 


Fireman selecting Option (a) (1) can be promoted 
to engineer before completion of the training providing 
the engineer-instructor has certified in writing to Divi- 
sion Superintendent that in his judgment the apprentice 
is qualified to be used as an engineer in yard and 
road service and such judgment has been approved 
by Superintendent, and his seniority date will be estab- 
lished under the provisions of agreements of June 5, 
1947 and June 1, 1955, pages 149 and 224. 


(d). Except as otherwise provided herein, employes 
hired in engine service subsequent to the date of this 
agreement will be required to qualify for employment 
and promotion as herein provided and will be selected 
for apprentice training in the following manner: 


1. Firemen severed under the provisions of Award 
282 who desire to return to service. 


2. Any person selected by the carrier for this train- 
ing program for purpose of qualifying for and estab- 
lishing seniority and working rights under agree- 
ments with the Organization for the purpose of meet- 
ing the Carrier’s qualification for promotion to loco- 
motive engineer, hereafter until qualified shall be des- 
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ignated as an apprentice and he shall establish a 
seniority date on firemen’s seniority roster as of the 
date he is selected by the Carrier for this training 
program, with this further understanding, that an 
employe hired subsequent to the date of this agree- 
ment, who are successful applicants for training 
under this agreement, such seniority date established 
as a fireman shall be considered conditional seniority. 
Upon successful completion of training program for 
promotion to engineer, such conditional seniority date 
will become permanent. Apprentices failing to suc- 
cessfully complete such training for promotion to 
engineer, their conditional seniority as a fireman will 
be cancelled and their employment with the Carrier 
will be cancelled. 


(e). An apprentice who has a previous employe rela- 
tionship with the carrier at the time of entering this 
apprentice training program shall be required to relin- 
quish such seniority rights in any other craft or class, 
except he shall not be required to relinquish such senior- 
ity rights that he may have previously established in 
engine service on the same seniority district, but, in- 
stead, he shall retain such previously acquired se- 
niority. 


3. The training program shall consist of classroom in- 
structions and work experience as determined by the Car- 
rier. Classrooms, necessary books and material, and in- 
structions shall be furnished by Carrier. 


Apprentices in the training program shall receive the 
same classroom and on-the-job training, and testing will be 
done in a uniform manner and in conditional seniority 
order. 


The General Chairman will be furnished with information 
regarding the tests, nature and type of training to be given, 
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the individuals wno are in the training program, and when 
Carrier makes changes in the training program it shall be 
reviewed with the Organization. Carrier shall have right 
to make final determination. 


4. Apprentices shall be paid a minimum of $29.28 per 
day, five (5) days per week, while participating in the train- 
ing program. Any future increases in rates of pay to loco- 
motive engineers will also be applied to the apprentice en- 
gineer’s rate. 


(a). When an employe is notified that his application 
for apprentice engineer training program is accepted 
and he receives notice when and where to report, his 
pay will start and be continuous until his training pro- 
gram is completed, as provided in paragraph 1 of Ar- 
ticle II, excluding any time he is absent due to sickness 
or personal reasons. 


(b). An employe entering the apprentice program 
with previous employment relationship with the Car- 
rier at the time, and he has established a monthly guar- 
antee under the provision of one of the Employe Pro- 
tective Agreements for employes of the Burlington 
Northern Inc. merger, his monthly guarantee will not 
be reduced account of his participation in the appren- 
tice program. 


5. When the apprentice is accompanying an engineer on 
a service road trip or tour of duty, he will be furnished the 
same lodging accommodations as furnished the engineer, 
inclusive of any meal allowances received by the engineer. 


6. The classroom instructions and orientation sessions 
will be held at the home terminal or division headquarters 
when practicable. In case this cannot be done and the 
distance is more than 35 miles, the Carrier will reimburse 
the apprentices for actual reasonable necessary travel ex- 
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pense, lodging, and meal expense incurred when in at- 
tendance. 


7. An apprentice taking the training program will be 
covered by the National Health and Welfare Plan (Group 
Policy Contract GA-23000). 


8. An apprentice entering the training program may be 
used in an emergency as fireman, hostler or hostler-helper 
when no fireman is available, and will be compensated for 
such service in accordance with applicable rules. 


9. It is not anticipated that apprentices will be required 
to be used in emergency service as an engineer before grad- 
uation; in any event however, such emergency service will 
be subject to the following: 


(a). Apprentice will not be used prior to graduation 
in emergency service or otherwise if regular, extra or 
demoted engineer could have been used under appli- 
cable agreement rules. 


(b). Apprentice will not be used prior to graduation 
in emergency service or otherwise unless and until an 
engineer-instructor has certified in writing to the Divi- 
sion Superintendent that in his judgment, the appren- 
tice is qualified to be used as an engineer in road or 
yard service, or both, and such judgment has been ap- 
proved by the Carrier. The apprentice thus used will 
not thereby establish an engineer’s seniority date. 


(c). For each tour or shift of duty performed as an 
emergency engineer, the apprentice will receive the 
same rate of pay for that tour of duty as the incumbent 
engineer, 


(d). For each tour of duty performed as an emer- 
gency engineer or as a fireman as per Paragraphs 8 
and 9, Article 1, the payment received for said service 
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or tour of duty will be deducted from the compensation 
in Paragraph 4, Article 1, except: 


1. An apprentice, who, after having attended a 
classroom session or making a training trip is re- 
quired to work on that date as an emergency engi- 
neer, fireman, hostler or hostler-helper shall be com- 
pensated at the applicable rate in addition to the ap- 
prentice allowance. 


2. An apprentice required to work as an emer- 
gency engineer, fireman, hostler or hostler-helper on 
other than a scheduled training day shall be compen- 
sated at the applicable rate. 


ARTICLE [I—ENGrnEErs’ SENIORITY AND RicHTS 


1. Upon successful completion of the training program, 
an apprentice will be given a certificate stating that he is a 
qualified locomotive engineer, and shall establish his engi- 
neer’s seniority as per agreement page 224. 


2. An apprentice who has a previous employe relation- 
ship with the Carrier at the time of entering the training 
program shall, upon establishing a seniority date, be con- 
sidered to have ‘‘transferred’’ to engine service within the 
meaning of the Memorandum of Understanding of January 
18, 1956 (which provides for continuity of years of service 
for vacation purposes if there is a bona fide transfer and 
no interruption in continuous employe relationship). 


3. Apprentices, upon successful completion of training 
and promotion to locomotive engineer, shall be given right 
to exercise seniority as a locomotive fireman (helper) dur- 
ing time that he cannot work as an engineer as per Rules 57, 
59, 60, 61 of UTU-E Schedule. 


(a). Firemen with a seniority date prior to the date 
of this agreement will not be furloughed if there are 
‘*blanked fireman assignments’’. 
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Articte IIJ—Enorneer-INstructor 


1. From time to time as may be necessary, the Carrier 
and the designated Organization representative shall desig- 
nate locomotive engineers to act as engineer-instructors 
over territory of their designated seniority district while 
performing their customary service. The engineer-instruc- 
tor is to act as a field instructor, indoctrinating the appren- 
tice in the functions and responsibilities of engineers under 
actual working conditions. For this service the engineer- 
instructor will be paid an arbitrary allowance of one hour 
at the pro rata rate applicable to locomotive used in addi- 
tion to all other earnings for each trip or tour of duty. 


(a). The engineer-instructor will permit the appren- 
tice to operate the engine and perform other functions 
of an engineer, while under the direct supervision of 
the engineer-instructor. 


(b). While the engineer-instructor cannot be relieved 
from his responsibility for the safe operation of this 
train and engine, he will not be held responsible for 
broken knuckles, damaged drawbars or rough handling 
when the engine is operated by an apprentice. 


(c). Engineer-instructors will be required to com- 
plete progress reports on apprentices assigned to them, 
as may be directed. Incompetence, lack of judgment, or 
other detrimental traits or attitudes will be reported. 


(d). The presence of an apprentice will not affect 
the engineer-instructor’s rate of pay. This is, if there 
is no fireman on the crew, the engineer-instructor will 
receive the ‘‘without fireman’’ rate of pay and the pres- 
ence of an apprentice will not change this rate. 


ArTIcLe IV 


An apprentice entering this training program who is 
covered by any Protective Agreement under the Burlington 
Northern Inc. merger—such Protective Agreement shall re- 
main in full force and effect. 
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ARTICLE V 


Nothing in this agreement would prevent an employe 
hired as a fireman from qualifying for promotion to engi- 
neer under the present schedule rules. Likewise, nothing in 
this agreement would prevent the employment of an engi- 
neer under present schedule rules. 


This agreement will become effective on the date signed 
and shall remain in effect thereafter until changed or can- 
celled in pursuance of the procedural requirements of the 
amended Railway Labor Act, Proviep however, that this 
agreement shall be null, void and of no further force and 
effect if this agreement is determined judicially or other- 
wise to be contrary to law or public policy. 


Signed at St. Paul, Minnesota, this 25th day of February, 
1970. 


For tHe Cxicaco, Buriinc- 
ton & Quixcy Ramroap 
ComPANY: 


/s/ A. BE. EoBers 
Assistant to President, 
Labor Relations 
Unirtep Transportation UNIon— 
(ENGINEMEN ) 


/s/ K.E. Smite 
General Chairman 


Ces Cite aa 
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BURLINGTON LINES 
CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY 
THE COLORADO AND SOUTHERN RAILWAY COMPANY 
FORT WORTH AND DENVER RAILWAY COMPANY 


Labor Relations and Employment Departments 
547 West Jackson Boulevard—Chicago, Illinois 60606 


March 2, 1970 
File NRLC Cir 6-32 
Mr. K. E. Smith, Chairman 
United Transportation Union (EF) 
311 Galena Boulevard Room 257-8 
Aurora, Illinois 60506 


Dear Sir: 


Referring to previous correspondence concerning your No- 
tice No. 3 served with your letter of November 15, 1965 
concerning standards of apprenticeship for engine service 
employees. 


This will confirm understanding reached at conference this 
past week that as a result of the agreement we entered into 
on February 25, 1970 respecting this matter, your notice is 
now considered disposed of by that agreement. 


Will you please acknowledge receipt. 


Yours very truly 
/8/ A. E. Ecsers 
3/11/70—Copy: Mr. Charles Luna, P-UTU 
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MEMORANDUM OF AGREEMENT 
Louisville and Nashville Railroad Company 
(including NC&StL District) 

United Transportation Union (E) 


* »* * ” * ” * 


As a means of establishing an accelerated program for 
the training and qualifying of locomotive firemen-helpers 
to become locomotive engineers, it is agreed: 


1. Firemen (helpers) on the seniority district involved 
will be given the training in seniority order from 
among those who have passed qualifying examina- 
tions, to the extent such training is offered by the 
carrier on that particular district. 


.(a) After the provisions of Section 1 have been ex- 
hausted training will be offered firemen (helpers) in 
seniority order, who hold seniority on any district 
with the same home terminal as the district involved. 
(b) After the provisions of Sections 1 and 2(a) have 
been exhausted, training will be given to candidates 
selected by the carrier. 


3. (a) A fireman (helper) who fails to complete such 
training on the first attempt will be given a second 
opportunity following an additional thirty days’ 
training. If he fails the second time, his name will 
be removed from the firemen’s seniority roster. 

(b) Firemen (helpers) accepting training on another 
seniority district as provided in Section 2(a) will be 
given a temporary seniority date as firemen (helpers) 
on the seniority district involved effective the day 
training begins. Upon completion of training, the 
temporary seniority date will become permanent sub- 
ject to Section 6(b). They may be recalled and used 
on the home district at the carrier’s discretion when 
their services are not needed in the district where 
training occurred. Should a fireman (helper) fail to 
complete training, his temporary seniority will ter- 
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minate and he will return to his original seniority 
district with former seniority rights unimpaired. 


(c) A candidate described in Section 2(b) who quali- 
fies will be given a temporary seniority date as fire- 
man (helper) on the seniority district involved effec- 
tive the date training begins. Upon completion of 
training, such temporary seniority date will become 
permanent. Should an employee fail to complete 
such training, his temporary seniority date as fire- 
man (helper) will terminate. 


(d) A second opportunity for those failing final ex- 
amination will be mandatory only for locomotive fire- 
men (helpers) taking training on their seniority dis- 
trict. So far as others are concerned, it shall be 
given or not given at the carrier’s option. 


.(a) A fireman (helper) who takes training on his 
home seniority district shall be paid not less than the 
amount he would have earned on his regular assign- 
ment during the time in training. An extra fireman’s 
earnings will be determined on the basis of the fire- 
man following him on the extra board at the time he 
is placed in the training program. An extra fireman, 
transferred, or newly hired fireman, shall be paid a 
minimum of five days per week at $32.94 per day. 
(b) A trainee may be used to fill a fireman’s vacancy 
in emergency. For such service he will be paid the 
applicable rate. The carrier may deduct the prorated 
training pay for that day. 


(c) Trainees will be covered by the national health 
and welfare plan (Group Policy Contract GA-23000), 
subject to the approval of the parties to the policy. 


5. Trainees will be reimbursed for actual, reasonable 
and necessary travel, lodging and meal expenses in- 
eurred while engaged in orientation and classroom 
sessions or while otherwise headquartered at points 
beyond commuting distances from the home terminal 
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of the fireman’s seniority district. Such employee 
will use lodging facilities provided for operating em- 
ployees at points where made available. 


6. (a) Firemen will establish seniority as engineers in 
accordance with joint rules. 
(b) A man in the program will not be considered 
qualified as an engineer until the time spent as a 
trainee, fireman and in service (if any) in any other 
operating craft totals at least one year. 
(c) A fireman who completes this program and other 
firemen who have qualified as engineers will not be 
deprived of employment by the L&N Railroad by 
force reduction while there is a blanked fireman’s as- 
signment on his district. 
(d) A fireman covered by 6(c) who is not assigned 
to a must-fill job on his seniority district may, at the 
carrier’s option, be used on: 

i. A must-fill assignment on another seniority dis- 
trict operating at or out of his division home 
terminal. When so used on another seniority 
district, he will establish seniority thereon. 
Such fireman will continue to hold dual senior- 
ity until standing for a must-fill job on both 
districts simultaneously and for thirty days 
thereafter. At the end of thirty days such fire- 
man must make a choice; otherwise, his name 
will be removed from the district list on which 
he is not working; or 

ii. Any assignment under the Fireman’s Agree- 
ment operating on his seniority district. 

iii. An emergency vacancy in his former job clas- 
sification. 


Such fireman will be entitled to a monthly guarantee 
of $32.94 times the number of work days in that 
month worked by a five-day assignment with Monday 
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as the first work day of the work week, provided he 
is available for service and does not lay off of his 
own accord. 


Any compensation earned on any assignment worked 
will be applied against the monthly guarantee. 


7. Testing will be done at time periods designed by the 
carrier. Employees will be furnished textbooks and 
other materials without cost. 


.(a) The carrier will establish and execute the train- 
ing program and will establish requirements for com- 
pletion. 


(b) The General Chairman will be furnished with an 
outline of the training program and a statement of 
the established requirements for completion. 


(ec) The General Chairman will be furnished with the 
name of each candidate and the date he is placed in 
training. 


9. This agreement is made without prejudice to the 
position of either party with respect to any pending 
or future litigation and/or negotiation and will not 
be cited or referred to by either party or their rep- 
resentatives in negotiations on this railroad or any 
railroad or in national handling without written con- 
sent of the other party, except as may be necessary 
to assure compliance with the terms of this agree- 
ment. 


. Section 20 of Article 26 of the Agreement revised 
July 1, 1956, between the L&N Railroad and the 
United Transportation Union, the successor to the 
Brotherhood of Locomotive Firemen & Enginemen, 
is hereby cancelled. 


.(a) This agreement is not to be used to determine the 
number of members to be assigned to any crew. It 
is in full and final settlement of the notice served 
upon the carrier by the union on March 25, 1965 deal- 
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ing with a training program, subject to the conditions 
contained in this Section 11. 


(b) This agreement will be superseded by the agree= 
ment or agreements if and when reached on a national 
basis dealing with training for promotion to engineer. 


(c) Nothing contained herein is intended to modify 
in any way any provision of any of the joint rules. 


(d) This agreement shall become effective this date, 
subject to part (b) of this section, and shall remain 
in full force and effect until cancelled by either party 
serving thirty (30) days’ advance written notice, 
upon the other party; provided, however, that em- 
ployees already under training in the program may 
continue, unaffected thereby, to completion or ter- 
mination of their training, and, provided further, 
that this agreement shall be null, void and of no fur- 
ther force and effect if determined, judicially or 
otherwise, to be contrary to law or public policy. 


Signed at Louisville, Ky., this 8th day of February, 1971. 


For THE LOvISVILLE AND 
NASHVILLE RarLroap 
CoMPANyY: 


J. B. Cuark 
Assistant Vice President 
Personnel & Labor 
Relations 


For tHe EMPuoyeres CONCERNED: 


R. E. ScniupKNECHT 
General Chairman, UTU-E 
LE&N and NCEStL Districts 


APPROVED: 


R. L. McCottum 
Vice President, UTU 
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Issues presented 
Statement of the case 
Argument 


I. Since no relief is sought against the 
National Mediation Board, it should be 
dismissed as a party. 


The district court's refusal to deter- 
mine this dispute in its present status was 
mandated by the Supreme Court's decision 
in General Committee v. Missouri-K.-T. 

R. Co., 3 U.S. 


Conclusion 
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Statute 
Railway Labor Act: 


§ 2, Ninth, 45 U.S.c. 152, Ninth 
§ 3, 45 U.S.c. 153 


Miscellaneous: 


Federal Rules of Appellate Procedure: 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,756 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS, 
Appellant 
v. 


NATIONAL MEDIATION BOARD, et al., LOUISVILLE 
& NASHVILLE RAILROAD COMPANY, et al., 


Appellees 


No. 24,776 


BROTHERHOOD OF LOCOMOTIVE ENGINEERS, 
Appellant 


Vv. 


NATIONAL MEDIATION BOARD, et al., 
Appellees 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BRIEF FOR THE APPELLEE NATIONAL MEDIATION BOARD 
ISSUES PRESENTED* 


1. Whether. the National Mediation Board should be dismissed 


as a party defendant in view of the fact that the only relief 


*/ This case previously has been before this Court in Brother- 


hood of Loc. Engineers v. National Mediation Board, 133 U.S. 
App. D.C. 300, to F. 2d 1005, certiorari denied, 396 U.S. 828. 


sought by the complaint against the Board is barred by this 


Court's decision on the previous appeal in this case. 

2. Whether the district court properly declined to deter- 
mine whether the Section 6 notice served by the Brotherhood of 
Locomotive Firemen and Enginemen dealing with the establishment 
of a training program for engine service employees, infringes 


on the jurisdiction of the Brotherhood of Locomotive Engineers. 


STATEMENT OF THE CASE 

The facts underlying these appeals are set forth in the 
previous opinion of this Court. 133 U.S. App. D.C: 326, 410 
F. 2d 1025. The present appeals seek to present the same ques- 
tions raised by appellants in unsuccessful petitions for 
rehearing or clarification, and in unsuccessful petitions for 
certiorari. 

The complaint was filed by the Brotherhood of Locomotive 
Engineers on August 4, 1966, seeking declaratory and injunctive 
relief against the National Mediation Board, the Brotherhood 
of Locomotive Firemen and Enginemen, and six oer eee The 
essential relief sought was an order requiring the IMB to resolve 
under § 2, Ninth, of the Railway Labor Act, 45 U.S.C. 1152, Ninth, 
a dispute between the Engineers' Union (BLE) and the Firemen's 
Union (BLFE) concerning the validity of a statutory notice 
(known as "notice no. 3") served by the Firemen upon most of the 
nation's carriers, seeking the establishment of an apprenticeship 
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iy/ The carriers are nominal defendants who support: the position 
of the Engineers' union. The BLFE has merged with three other 
labor unions. 

te 


program for the training of engine service employees. The BLE 
claimed that the BLFE's notice impinged upon its jurisdiction 
over the craft of engineers. 

The NMB declined the BLE's request to determine under § 2, 


Ninth, of the Act, the dispute between the two unions, which 


BLE and carriers characterized as one concerning who represents 
2/ 


the apprentices.” The Board, at BLFE's request, scheduled 
mediation on BLFE's notice to begin on August 4, 1966. On the 
same day, BLE filed its complaint in this case. 

The district court ordered the NMB to investigate and 
resolve the dispute under § 2, Ninth, and to certify which union 
was the representative of apprentices on two of the railroads 
(Louisville and Nashville and Southern Pacific). The district 
court relieved the carriers of any duty "to confer, participate 
in mediation, or otherwise bargain with respect to the apprentice 
notices" served by the BLFE, "unless and until the National 
Mediation Board determines, pursuant to an investigation under" 
§ 2, Ninth, that the BLFE is the representative of the appren- 
tices. 284 F. Supp. 344. 

This Court reversed, holding that the dispute was not one 
"among a carrier's employees as to who are the representatives 


of such employees", and therefore the Board was not required to 


2 In fact, at the time of the first district court proceedings, 
such apprentices had been hired on only one of the six carriers 
involved, and no one disputed that BLE represented those appren- 
tices. 


-3- 


resolve it under § 2, Ninth, of the Act, 45 U.S.C. 152, Ninth. 
The district court's injunction was therefore vacated, and the 
case remanded for further proceedings. 133 U.S. App. D.C. 326, 
410 F. 2q 1025 (A. Vol. II, pp. 12-30). 

The carriers and BLE filed petitions for Claritication or 
rehearing of this Court's decision. These petitions were based 
mainly upon the principal contention again pressed by the BLE 
and carriers on the present appeals: that language in the 
separate concurring opinion of Judges Burger and Tamn, ~ 
allegedly indicated that the carriers should be relieved in 
part from an obligation to bargain over the BLFE's notices, and 


the courts (or the Board) should settle the precise extent of 


3/ The language relied upon was as follows (410 F. 2d at 1035): 


The broad claims of the Firemen concerning the 
historical connection between their craft and the 
training of railroad engineers deserves some comment. 
The Firemen were indeed the source of most of those 
who became railroad engineers, but they were the 
"pupils," not the teachers; the Engineers trained 
and taught the Firemen so that they could qualify 
for engineer jobs when available. To what extent 
this gives the Firemen a "bargainable interest" in 
the apprenticeship training program of the Carriers 
is not clear, but we are not called upon now to de- 
fine its scope. 


Moreover, if anything is clear from the history 
which preceded Board 282 it is that due to gradual 
technological changes the traditional functions of 
the Firemen had become largely obsolete, but the 
carriers, shippers and the public were not relieved 
of the burden of unneeded employees. To remedy this 
problem Congress created Board 282; after lengthy 
hearings the Board permitted the carriers to extinguish 
up to ninety percent of the Firemen's jobs. Although 
the 282 Award has, by its terms, expired, this Court 
has recognized that its obvious legislative intent has 
not thereby lost its vitality.t [footnote omitted] 

4 [Continued] 


the carriers’ obligation, so that they could not be faced with 
conflicting demands of the two unions (A. Vol. II, pp. 99-114). 


Those petitions were denied by this Court on April 29, 1969 


(A. Vol. II, p. 115). On October 20, 1969, the Supreme Court 


denied petitions for certiorari filed by the BLE and carriers. 
396 U.S. 878. 

Both the litigation and the underlying dispute remained in 
@ quiescent state until May 19, 1970, when the case came up on 
@ routine status call in the district court. The district court 
at that time requested all parties to submit pre-trial statements 
(A. Vol. II, p. 33). The BLE and carriers contended that (Id., 
49-50, 68-69) the court should declare that the BLFE's Section 6 
Notices exceeded its bargainable interest, and that the carriers 
were not required to bargain with BLFE concerning the internal 
structure of an apprenticeship program. The carriers (A. Vol. II, 
p- 69), the BLE (Id., 38), and the NMB (Id., 51-52), agreed that 
the NMB should be dismissed as a party defendant, since all 
questions presented by the BLE complaint and the carriers' cross- 
claim concerning the NMB's duties to resolve the interunion 
dispute had been resolved by this Court. The BLFE, however, took 
the position (Id., 117) that the Board should not be dismissed 


———S——————— eee 


3/ [Continued] 
The primary interest of the Firemen at this juncture 
is to ensure that their promotional rights are not 
impaired by having graduate apprentices supersede 
existing firemen in their quest to become engineers. 
History and logic, then, may well point toward con- 
fining the "bargainable interest" of the Firemen 
solely to the effect and not the internal structure 
of the apprentice programs; this is not to say that 
both of the contending Unions may not have some con- 
tribution to make within the framework of their experi- 
ence. 
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as a party because, if the court were to restrict the BLFE's 
right to bargain, that would affect mediation conducted by the 
Board. 

After hearing oral argument of counsel for all parties 
(A. Vol. II, pp. 116-142), on July 27, 1970, the district court 
dismissed the action on the basis of this Court's prior decision 


in the case (Id., 142). 


SINCE NO RELIEF IS SOUGHT AGAINST THE 
NATIONAL MEDIATION BOARD, IT SHOULD BE 
DISMISSED AS A PARTY. 
The complaint in this case sought to compel the Nati onal 
Mediation Board to determine pursuant to § 2, Ninth, of the 


Act, the dispute between the unions. No other relief was 


sought against the Board. All parties agree that the decision 


on the prior appeal settled that the dispute was not one falling 
within the scope of § 2, Ninth; that indeed was the square hold- 
ing of this Court. Since none of the parties now seeks any 
relief of any nature against the Board, it is apparent that the 
Board should be dismissed as a party. 

The BLE and carriers were agreeable to dismissing the Board 
as @ party. The BLFE, however, suggested that, since an order 
which limited BLFE's right to bargain over an apprenticeship 
program might affect mediation the Board should be retained as 
@ party defendant. There is no valid basis for that Suggestion. 
Although it is true that a determination of the extent of the 
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BLFE's bargainable interest could affect bargaining, including 
that which takes place in the mediation process, the fact remains 
that no relief is sought against the Board by anyone. Insofar 
as the BLFE seeks to have the Board remain in the suit as an 
involuntary party in order to protect what BLFE considers to be 
the Board's interests in the proper functioning of mediation, we 


would submit that it is entirely up to the Board and its counsel 


whether to continue ary: participation as a party in order to 


assert its own position. 


Although, as indicated below, we agree with the BLFE that 


the district court properly declined to pass upon the interunion 
dispute which the BLE and carriers seek to have the court deter- 
mine, that point can adequately be presented to the court without 
the Board's being a party defendant in suits in which no relief 


is sought against it.” 


— 


4/ It is settled that in an appropriate case, the Board, or the 
United States on behalf of the Board, can sue to protect the 
integrity of its processes. United States v. Feaster, 330 F. 2d 
CTA (Chae 5). 

The BLFE relies in part 
BLFE's notices for med 
BLFE proposals did not 
craft or 


Indeed the 
case arose because the Board y as this Court held 
to make such a determination a y - In its present ‘ 
posture, the case the eview of any for- 
properly a party as an 


S/aeeRe App. P. 29 permits the filing of briefs amicus curiae by 

the United States or an officer or agency without leave Of court. 

Naturally the Government does not wish to participate as a party 

in every railway dispute concerning the bargainability of statutory 
z [Continued ] 


II. 
THE DISTRICT COURT'S REFUSAL TO DETERMINE THIS 
DISPUTE IN ITS PRESENT STATUS WAS MANDATED BY 
THE SUPREME COURT'S DECISION IN GENERAL COMMIT- 
TEE v. MISSOURI-K.-T. R. CO., 320 U.S. ° 
The square holding of General Committee v. Missouri-K.-T. 
R. Co., 320 U.S. 323, 334-337, is that the courts cannot render 
"a determination of the point where the authority of one craft 
ends and the other begins or of the zones where they have joint 
authority." It seems apparent that the current appeal seeks 
a remand to the district court which would necessitate that 
Court's making just such a determination. The argument that the 
court may declare BLFE's notices partially non-bargainable 
because they impinge upon BLE's jurisdiction or overstep BLFE's 
is not consistent with General Committee. 
The unanimous holding of this Court on the prior appeal was 
that, in the circumstances of this case, the Board had no duty 
to resolve the interunion dispute. In General Committee (320 


U.S. at 336-37), the Court had recognized that under one reading 


of § 2, Ninth, which had been adopted by this Court in Brother- 


hood of R. Trainmen v. NMB, 77 U.S. App. D.C. 264, 135 F. 24 780, 
and which was followed on the prior appeal in this case, there 


could be a category of jurisdictional disputes "left to those 
q 

5/ [Continued] , 

notices, and wishes to choose carefully those instances where 

the public interest requires its participation as an amicus 

curiae, 

ecause the Board was an active participant in the previous 

appeal as a party, and hence in the proceedings in which the 

opinion of this Court, the construction of which is here at 

issue was formulated, we do offer a brief response to the BLE 

and carrier's position on the merits of the appeal. ' 
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voluntary processes whose use Congress had long encouraged to 
protect these arteries of interstate commerce from industrial 
strife." 

The appellants, we believe, misread the concurring opinion 
of this Court on the prior appeal when they seek to find in 
that opinion support for the district court's now attempting to 
resolve the interunion part of this dispute. We in fact see 
nothing inconsistent in the majority and concurring opinions of 
the Court; and in view of the denial of the carriers' request 
for clarification it seems fair to assume that the Court also 
saw no such;inconsistency affecting further proceedings. 

The concurring judges, as we read their opinion, made 
essentially two points, neither of which aidf appellants here. 
First, they expressed dissatisfaction with the fact that the 


Act did not require NMB resolution of the problem at this point, 


an omission which could subject carriers Ee ee con- 


flicting union demands to unnecessary strikes. That concern 
scarcely is consistent with the appellants' present position 
that the dispute was simply transferred to the district court 
for resolution to avoid such a possibility. 

Second, the concurring opinion stated that there was some 
force to the position that the history of bargaining about 
ee 


6/ The carriers, it should be noted, are not strictly neutral 
parties caught between two disputant unions here. Instead they 
are interested in the terms of any apprenticeship program and 
naturally desire to deal with a union whose proposed terms are 
reasonably acceptable to the carriers. 
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locomotive cab jobs would support restricting BLFE's "bargainable 
interest" to the effect of an apprenticeship program, and not to 
its internal structure (presumably to the extent, if at all, 

the two could be separated out). The concurring judges emphasized 
that the Court was not then deciding the scope of the BLFE's 
bargainable interest. 

This language in the concurring opinion hardly can be con- 
strued as an invitation to the district court to decide the 
precise limits of the BLFE's "bargainable interest” which would 
require the determination forbidden by General Committee. The 
point made by the concurrence seems to be precisely the opposite: 
that the court was scrupulously avoiding such a determination; 
that the majority opinion should not be construed . as necessarily 
deciding that BLFE's proposal was within the bounds of its 
craft (which the court would not undertake to define); and that 
there was at least a respectable argument that history called 
for drawing the lines short of the point to which the BLFE seemed 
to insist its interest reached. In context, the concurrence 
clearly was striving to emphasize that these were open questions 
for the proper tribunal. But the proper tribunal was in no 
event the district court. , 

The cases which appellants mainly rely upon here, as they 
did on the prior appeal, do not support their position. For 
example, in Southern Pac. Co. v. Switchmen's Union of North 
America, 356 F. 2d 332 (C.A. 9), the court held that a carrier 


could refuse to bargain with a union over a proposal which would 


involve an area from which the union had been excluded by its 
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Own agreement, and that only the Board could change the craft 


lines. The court did not attempt to define the craft lines 


itself. Similarly in Brotherhood of Loc. F. & E. v. Louisville 


& N. R. Co., 400 F. 24 572 (C.A. 6), certiorari denied, 393 U.S. 
1050, the court refused BLFE's demand that it enjoin the car- 
riers' agreement with the BLE, precisely because the Court 
believed it improper to make the craft determination necessary 
to decide whether the BLE agreement invaded the firemen's 
jurisdiction. 

Finally, we can see no reason why, even if it had the 
authority, the district court should at this time be told to 
issue a declaration as to the extent of BLFE's bargainable 
interest in engine service apprenticeship programs. The issue 
was presented to the district court only because the case came 
Up on @ routine calendar call, not because of any current 
urgency to the dispute. Indeed, the dispute appears to have 
been settled on two of the six carrier defendants (the L & N 
and Great Northern ) through negotiation. While we are advised 
that mediation has been docketed upon Notice 3 on a number of 


carriers, the dispute at this writing is not being actively 


on, a 
one turning on a jurisdictional 
ourts. 
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8/ 
pursued by the parties. For all that appears, the solutions 


reached on some. carriers may prove acceptable on Omerse if 
unacceptable to one union, the actual operation of an apprentice- 
ship program might foster a minor dispute in which jurisdictional 
issues were resolved under § 3 of the Act by the NRAB. See 
Transportation-Commmnication Employees Union v. Union Pac. R. 
Co., 385 U.S. 157. An attempt by the district court to specify 
the exact "bargainable interest" of the two unions at this 
point could inadvertently cut away ground for compromise. 

Regardless of the district court's general authority to 
make the determinations sought by the appellants, this would 
seem a clear instance where declaratory or injunctive relief 
is not now appropriate, and should be withheld. 

CONCLUSION 
For the foregoing reasons, the judgment of the district 


court should be affirmed, or alternatively, the National 


ee 


8/ We understand that the dispute has been somewhat in the 

background of the recurrent and more imminent fireman manning 

issue. See arog epee of Re _atesnmen v. Akron & Barberton 

Belt _R. Co., pp. 5 ) 136 >» certiorari 
enied, U.S. 923. 
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reached on some carriers may prove acceptable on others. If 
unacceptable to one union, the actual operation of an apprentice- 
ship program might foster a minor dispute in which jurisdictional 
issues were resolved under § 3 of the Act by the NRAB. See 
Transportation-Communication Employees Union v. Union Pac. R. 
Co., 385 U.S. 157. An attempt by the district court to specify 
the exact "bargainable interest" of the two unions at this 
point could inadvertently cut away ground for compromise. 

Regardless of the district court's general authority to 
make the determinations sought by the appellants, this would 
seem a clear instance where declaratory or injunctive relief 
is not now appropriate, and should be withheld. 

CONCLUSION 
For the foregoing reasons, the judgment of the district 


court should be affirmed, or alternatively, the National 
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8/ We understand that the dispute has been somewhat in the 
background of the recurrent and more imminent fireman manning 
issue. See Brotherhood of R. Trainmen v. Akron & Barberton 
Belt R. Co., USS amApp.mEDaCE 9 5 F. » certiorari 
denied, 390 U.S. 923. 


Mediation Board should be dismissed as a party defendant. 


Respectfully submitted, 


L. PATRICK GRAY, III, 
Assistant attorney” General, 


THOMAS A. FLANNERY, 
United States Attorney, 
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No. 24,776 


BroruERHoop or Locomotive EncinezErs, Appellant 


v. 


NationaL Mepration Boarp, ET AL. 


Appeals From the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR THE CARRIER APPELLANTS 


In our opening brief, we set forth our reasons for con- 
cluding that after this Court decided that the National 
Mediation Board (‘‘NMB’’) lacks jurisdiction to resolve 
the dispute between the Brotherhood of Locomotive En- 
gineers (‘‘BLE’’) and the Brotherhood of Locomotive 
Firemen and Enginemen (‘‘BLF&E’’) with respect to the 
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representation of apprentice engineers, the District Court 
should have determined whether or not the BLF&E ap- 
prentice notices exceed the bargainable interest of the 
BLFSE as the collective bargaining representative of the 
carriers’ locomotive firemen—i.e., in statutory terms, 
whether the notices are confined to the ‘‘rates of pay, 
rules, or working conditions’’ (45 U.S.C. $156) of fire- 
men or whether instead they deal with other matters as 
well. Briefly, the carriers’ counterclaim had requested 
the Court, as an alternative to requiring a determination 
of the representational dispute by the NMB, to ‘‘adjudge 
and declare whether the BLF&E has jurisdiction to bargain 
with the carrier defendants about the subject matter’’ of 
the BLF&E notices and, if not, to ‘‘enjom the BLF&E 
from calling or engaging in any strikes . . . with respect 
to the matters involved in the said notices’? (A-I 48-49). 
The BLE had requested similar relief in its complaint (A-I 
15-16). Originally, on motion for summary judgment, the 
District Court concluded that the NMB had jurisdiction 
to determine the dispute as to the representation of ap- 
prentices and therefore that the court itself did ‘‘not have 
jurisdiction to determine that dispute.’? (A-I 327-343.) 
When this Court reversed, however, two of the three 
members of the Court made it clear that in their view 
they were ‘‘not called upon now to define’’ the ‘‘scope”’ 
of the firemen’s ‘‘ ‘bargainable interest’ in the apprentice- 
ship training program of the Carriers’? (A-II 29). There- 
fore, the question whether the notices exceed the firemen’s 
bargainable interest remained undecided when the case 
was remanded to the District Court. See our opening 
brief at pp. 5-12. 


The BLF&E has now responded, as it did in the court 
below, that notwithstanding the conclusion of a majority 
of this Court that they were ‘‘not called upon”’ to determine 
the scope of the firemen’s ‘‘bargainable interest’’ in the 
subject matter of the BLF&E notices, this Court never- 
theless held that the BLF&E apprentice notices were with- 
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in the scope of the firemen’s ‘‘bargainable interest.’? 
(BLF&E Br. pp. 4-8.) In addition, without any evident 
embarrassment, the BLF&E makes the new and quite 
opposed claims that courts lack jurisdiction to determine 
whether the apprentice notices are within the scope of the 
firemen’s ‘‘bargainable interest’? (BLF&E Br. pp. 10-19) 
and that the question will be premature until the major 
dispute procedures of the Railway Labor Act have been 
exhausted with respect to the BLF&E notices (BLF&E 
Br. pp. 20-24). Counsel for the NMB echoes these latter 
contentions (NMB Br. pp. 8-12), and in so doing rejects 
the position taken on behalf of his client in the court below. 
(Compare NMB Br. pp. 8-11 with A-II 123-125.) 


Of course, the BLF&E’s claim that this Court has al- 
ready decided that the BLF&E notices are bargainable 
cannot be reconciled with its simultaneous claim that the 
courts lack jurisdiction to decide such an issue. Likewise, 
the contention of present counsel for the NMB that neither 
the NMB (Br. p. 8) nor the courts (Br. pp. 8-11) have 


jurisdiction to determine whether the BLF&E notices are 
valid is directly in conflict with the position of the NMB 
below that *‘some place there must be a place where you 
can define the scope of it.’? (A-II 125). These conflicts 


1In the District Court, counsel for the NMB (the late Paul A. Sweeney) 
stated that the NMB’s only interest in the case was to resist the claim that 
“the Board has to decide it’? (A-II 124), and therefore, that the NMB had 
no oceasion to take ‘‘any position’? on the question whether the district court 
should determine whether the BLF&E notices execed its bargainable interest 
(A-IT 123). With respect to that question, however, while Mr. Sweeney 
thought that the case could properly be dismissed without prejudice to a 
later decision with respect to bargainability (A-11 123-124), he did not agree 
with the contention of present counsel that neither the NMB nor the courts can 
adjudicate the issue. On the contrary, he was of the view that if the BLF&E 
“got beyond the scope of the bargainability that the Firemen are entitled to, 
it could be attacked some place’? (A-II 123); that if the NMB were un- 
able to confine the BLF&E ‘‘to what they had a right to bargain on’? and 
“Gf they go beyond their bargaining limit, I do think that is judicially 
reviewable, probably’’ (A-IT 124); and that ‘some place there must be a 
place where you can define the scope of it’’, referring to the scope of the 
firemen’s bargainable interest (A-II 125). 
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in the apppellees’ various positions suggest that the ap- 
pellees have something less than a profound attachment 
to their own arguments. Be that as it may, each of the 
claims of the BLF&E, and both contentions of present 
counsel for the NMB, are wholly without merit, as we 
shall demonstrate in this reply brief. 


1. Contrary to the Claims of the BLF&E, This Court Did Not 
Decide on the Previous Appeal Whether the BLF&E 
Apprentice Notices Exceed the “Bargainable Interest” of 
the BLF&E as the Firemen’s Representative. 


In Part I of its brief (BLF&E Br. pp. 3-9), the BLF&E 
advances the same contention it made in the court below, 
a contention in which the NMB does not join, that on 
the prior appeal this Court held that the BLF&E ap- 
prentice notices were ‘‘bargainable under the Railway 
Labor Act’? (Br. p. 3). Thus, the BLF&E asserts that 
“both the principal and concurring opinions found an 
adequate interest by the BLF&E in the subject matter 
of [the apprentice notices] to require the completion of 
bargaining and mediation thereon,’’ that the ‘‘principal 
opinion [Judge Wright’s] fully upholds the bargaining 
interest of the BLF&E in the apprenticeship subject,’’ and 
that the concurring majority of this Court agreed that the 
apprentice notices are ‘‘supported by a proper bargaining 
interest of the BLF&E’’ (Br. pp. 6, 7). 


We admire counsel’s persistence, but it is simply not 
possible to conclude that this Court made a determina- 
tion that the BLF&E notices do not exceed the scope 
of the Firemen’s bargainable interest when two of the 
three members of the Court stated expressly that they 
were ‘‘not called upon now to define’’ the ‘‘scope”’ of the 
firemen’s ‘‘bargainable interest.’? (A-II 29.) Our view 
in this regard is confirmed by the fact that the BJ.F&E 
notices appear to deal in substantial measure with the 
internal structure of an apprentice program, and the same 
two members of this Court expressed the view that history 


9) 


and logic ‘‘may well point toward confining the ‘bargain- 
able interest’ of the Firemen solely to the effect’? on 
firemen’s promotional rights ‘‘and not the internal structure 
of the apprentice programs.’’ (A-II 30.)? 


In an attempt to defend its indefensible contention that 
this Court nevertheless has already decided that all the 
BLF&E apprentice demands are bargainable, the BLF&E 
sets up a straw-man by claiming that this Court rejected 
the ‘‘cither-or approach’? which we allegedly espouse 
(BLF&E Br. pp. 8-9). However, it is just not true that 
we contend ‘‘that only one of the two unions has the right 
to make bargaining demands concerning apprentice train- 
ing.”’ (BLF&E Br. p. 9.) Rather, we recognize, in the 
light of the opinions on the previous appeal, that the 
BLF&E has a bargainable interest in the ‘‘effect’’ of the 


2In this connection, the BLF&E contends (BLF&E Br. p. 7) that the state- 
ment in the concurring opinion that ‘‘nothing in the statute .. . permits 
the Court to impose a different result’’ is ‘inexplicable if, as our opponents 
suggest, the concurring judges meant to leave it open to the District Court 
to hold Notice No. 3 nonbargainable.’’ In the passage in question, the con- 
curring judges expressed dissatisfaction with ‘today’s result,’’ which placed 
“*the carriers in the unhappy position of having to deal simultancously with 
two rival unions whose bargaining demands will very likely conflict if a high 
order of union statesmanship is not forthcoming,’’ exposing the carriers to 
the risk of strikes by the disappointed union which the carriers ‘<will be able 
neither to avoid nor to resolve’’—‘‘a wholly unsatisfactory resolution’? (A-II 
30). Our contention that the concurring judges did not intend to foreclose the 
District Court from determining whether the BLF&E notices exceed the bar- 
gainable interest of the firemen docs not render that discussion ‘‘inexplicable’’. 
What would be inexplicable would be for Judges Burger and Tamm to have 
said, as they did, that they were not ‘‘now’’ determining the ‘<scope’’ of the 
“‘bargainable interest’? of the BLF&E in an apprentice training program, and 
then to have said that the BLFSE notices nevertheless did not exceed the bar- 
gainable interest of the firemen. As we explained in our opening brief (p. 31 
n. 16), the concurring judges obviously meant in the passage to which the 
BLFXE refers that since the carriers ‘may well’? be obliged to bargain with 
the BLFSE over the effect of a training program on the promotion of firemen 
while they are obliged to bargain with the BLE with respect to the internal 
structure of such a program, they might find themselves in the ‘‘unhappy posi- 
tion’’ of being threatened with strikes no matter which way they turn. There 
is nothing in that to support the BLF&E’s contention that Judges Burger 
and Tamm thought that the BLF&E notices do not exceed the firemen’s 
bargainable interest. 
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apprentice program on firemen’s ‘‘promotional rights.”’ 
As the concurring opinion stated, ‘‘the primary interest 
of the firemen at this juncture is to ensure that their 
promotional rights are not impaired by having graduate 
apprentices supersede existing firemen in their quest to 
become engineers’”’ (A-II 30). Therefore, what we asked 
the court below to decide, and what we ask this Court 
to hold that the court below should decide, is whether 
the BLF&E notices exceed that bargainable interest of 
the firemen. No matter how strenuously the BLF&E con- 
tends to the contrary, a majority of this Court expressly 
did not decide that issue on the previous appeal.* 


3In a number of other particulars, statements in the first section of the 
BLFS&E brief seem unsound to us: 


(1) On Page 3 of the brief, the BLF&E says that ‘‘the Carriers concede .. . 
that this Court’s opinion fon the prior appeal] held that BLF&E Notice 3 
‘was bargainable under the Railway Labor Act.’ ’’ The implication that we 
conceded that this Court so held is, of course, incorrect. In our opening brief we 
indicated that Judge Wright had so concluded, but we pointed out that a 
majority of the Court did not join that conclusion, since the majority stated 
expressly that they were not called upon to determine the scope of the ‘‘bar- 
gninable interest’’ of the firemen, 


(2) On pages 4-6 of the brief, the BLF&E contends that the briefs of the ~ 
BLF&E, the NMB, and the carriers, demonstrate that the issue as to bargain- 
ability was before this Court on the previous appeal. In the portion of the 
BLFS&E brief (Part I) to which the BLF&E refers, however, the BLF&E 
contended that the NMB had alrendy decided that the BLF&E notices were 
bargainable and that the courts should not disturb that alleged determination, 
We demonstrated in our responding brief that the NMB had not made such 
a determination (Carrier Br. pp. 37-42); the NMB claimed in its brief that 
it lacked the power to do so (NMB Br. pp. 17-44); and this Court rejected 
the BLF&E’s contention, noting that the ‘‘question of which proposals are 
bargainable is one which . . . may be decided by the courts,’’ and that 
“*Tb]y their very nature such questions cannot be settled by collective bar- 
gaining and the Act does not provide for their settlement by either the 
National Mediation Board or the National Railroad Adjustment Board.’’ 
(A-II 20) The NMB’s brief on the previous appeal did not diseuss the 
bargainability of the notices but instead was addressed to the proposition 
that the NMB lacked jurisdiction under Section 2 Ninth to resolve the 
dispute between the BLE and the BLF&E, As counsel for the NMB told 
the court below on remand, ‘our sole point was that there was no jurisdiction 
on the part of the [NMB] to proceed under Section 2 Ninth’? (A-IT 123); 
*«ft]hat was the gist of the entire case all the way through.’’ (A-IT 124.) 
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2. The Courts Have Jurisdiction To Determine Whether the 
BLF&E Notices Exceed the Bargainable Interest of Loco- 
motive Firemen. 


The second asserted objection to requiring the District 
Court to decide whether the BLF&E notices exceed the 
bargainable interest of the BLF&E is that under General 
Committee v. M.-K.-T. R. Co., 320 U.S. 323 (1943), courts 
allegedly lack jurisdiction to determine the question. The 
BLF&E so contends in Part II of its brief, and present 
counsel for the NMB, rejecting the NMB’s position in the 
court below, so contends in Part II of his brief. However, 
the contention is untenable in view of the established rule, 
which we discuss below, that questions as to the validity 
and bargainability of Section 6 notices are for the Courts 
to decide, except to the extent that they turn upon issues 
within the exclusive jurisdiction of the NMB under Sec- 


————— 


As for the suggestion that our brief on the previous appeal somehow ‘‘recog- 
nized’? that the bargainability issue “was being presented to this Court,’’ our 
contention was that a Section 6 notice “is invalid and nonbargainable’’ if 
‘served by a union which is not the authorized representative of the employees 
whose ‘rates of pay, rules, or working conditions’ would be affected by the pro- 
posal made in the notice.’’ (Carrier Br. p. 23). That contention was not ad- 
dressed to the question whether the BLF&E notices exeeed that union’s bar- 
gainable interest as the representative of firemen but instead was the premise 
for our claim that the carriers should not be “required to bargain about the 
BLF&E’s apprentice notices until it is established that the BLF&E is the rep- 
resentative of the apprentices’? (Carrier Br. pp. 20-44), an issue which we 
believed the NMB should decide (Carrier Br. pp. 44-73). 


(3) On page 7 (n. 2) of its present brief, the BLF&E asserts our ‘*pres- 
ent reading’? of this Court’s prior decision “contrasts markedly’’ with our 
construction of that decision in our petition for certiorari, where we stated 
that the concurring judges had indicated “Cuncertainty as to exactly how far 
the Firemen’s ‘bargainable interest’ would extend’? but that such uncertainty 
*“does not affect the principle involved, . . . for even under the concurring 
judges’ view it is clear that the result is the subjection of the carrier to over- 
lapping demands from two rival unions respecting the apprentice engineer 
program.’’ That was and still is our view. Sce n, 2, supra, and see n, 16 in 
our opening brief, There is no inconsistency between that view and the view 
that the BLF&E notices may execed its bargainablo interest, and hence the 
zone in which the carrier can be subjected to any demands by the BLF&E 
whether or not they overlap lawful demands by the BLE. 
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tion 2 Ninth of the Act (45 U.S.C. $152 Ninth) or adjust- 
ment boards under Section 3 of the Act (45 U.S.C. § 153). 


In the M.-K.-T. case, the Court held that the courts 
lacked jurisdiction of a suit by the BLE to invalidate a 
contract between the railroad and the BLF&E that altered 
previous arrangements between the BLE and the carrier 
with respect to the ‘‘ebb and flow’’ between the firemen’s 
and engineers’ crafts. The Court described the contro- 
versy as involving ‘‘a jurisdictional dispute—an asserted 
overlapping of the interests of two crafts’’ necessitating 
“‘a determination of the point where the authority of one 
craft ends and the other begins or of the zones where 
they have joint authority.’’ 320 U.S., at 334-335. The 
Court stated further that the previous decision in Virginian 
Ry. v. Federation, 300 U.S. 515, 548 (1940), that the Act 
imposes upon the carrier ‘‘the affirmative duty to treat 
only with the true representative, and hence the negative 
duty to treat with no other,’’ does ‘‘not suggest that the 


respective domains for two or more overlapping crafts 
should be litigated in the federal district courts.’? 320 
U.S., at 335. Rather, the Court said (in the passage on 
which the BLF&E and present counsel for the NMB rely), 
“‘when Congress came to the question of these jurisdic- 
tional disputes, it chose not to leave their solution to the 
courts .... If the present dispute falls within § 2, 


4 It now seems clear, as it was not when M.-K.-T. was decided, that a claim 
that a contract with one union violates.a contract with another union is within 
the jurisdiction of the NRAB in tripartite proceedings under Section 3 of the 
Railway Labor Act. See Judge Wright’s opinion on the previous appeal in 
this case (A-IIT 20); and Transportation Union v. U.P. R. Co., 385 U.S. 157 
(1966). In this connection, we note that the BLF&E hints (BLFSE Br. 
p. 12) that a proper remedy may be found in a proceeding before an adjust- 
ment board under Section 3. However, the adjustment board’s jurisdiction 
under Scetion 3 is limited to ‘‘minor’’ disputes ‘‘growing out of grievances 
or out of the interpretation or application of agreements’? (45 U.S.C. § 153 
First (i)). See Elgin, J. & E. R. Co. v. Burley, 325 US. 711, 722-723 (1945). 
There can be no claim that such a dispute is involved here, because the car- 
riers do not propose to take any action which allegedly would violate one of 
the unions’ contracts. 
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Ninth, the administrative remedy is exclusive. If a nar- 
rower view of $2, Ninth, is taken, it is difficult to believe 
that Congress saved some jurisdictional disputes for the 
Mediation Board and sent the parties into the federal 
courts to resolve the others.”? 320 U.S., at 336-337. 


At the outset, it should be noted that in this case, while 
the BLE does claim that the BLF&E notices encroach 
upon its jurisdiction, the carriers ask simply that the 
District Court be required to determine whether the BLF&E 
notices exceed the bargainable interest of the firemen under 
Section 6 of the Railway Labor Act—i.e., whether the 
notices are confined to the ‘‘rates of pay, rules, or working 
conditions’’ (45 U.S.C. $156) of firemen. As the Court 
is aware, Section 6 requires carriers and representatives 
of the employees to give notice of a proposed change in 
agreements as to ‘‘rates of pay, rules, or working con- 
ditions. .. .”’ Those notices are the means for initiating 
collective bargaining over proposed agreements, and the 
duty to bargain extends only to matters referred to by 
the phrase ‘‘rates of pay, rules, or working conditions’? 
as that phrase is used in the Act. Brotherhood of Rail- 
road Trainmen v. Akron é B.B.R. Co., 128 U.S. App. D.C. 
59, 385 F.2d 581, 599-601 (1967), cert. den.. 390 U.S. 923 
(1968). Cf. Labor Board v. Borg-Warner Corp., 356 U.S. 
342, 349 (1958). 


Accordingly, the Supreme Court and this Court have 
both exercised jurisdiction over claims of the kind asserted 
by the carriers here—claims that a notice exeeeds the bar- 
gainable interests of the union serving the notice. E.g., 
Telegraphers v. Chicago & N.W. R. Co., 362 U.S. 330 
(1960) ; Locomotive Engineers v. B. & O. R. Co., 372 U.S. 
284 (1963); Brotherhood of Railroad Trainmen v. Akron 
& B.B. R. Co., supra, 385 F.2d, at 599-604. It makes no 
difference in this regard that the carrier’s concern about 
the bargainability of a notice is prompted in whole or 
in part by the existence of a jurisdictional dispute arising 
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from a claim by another union that the notice in question 
encroaches upon its jurisdiction, a dispute in which the 
earrier is caught in the middle. E.g., Southern Pacific 
Co. v. Switchmen’s Union of North America, 356 F.2d 
332 (9th Cir., 1965), cert. den., 385 U.S. 803 (1966) ; see also 
Order of Railway Cond. & Brake. v. Switchmen’s Union, 
269 F.2d 726, 730-732 (5th Cir., 1959), cert. den., 361 U.S. 
899 (1959). Indeed, the need for a judicial determination 
as to the bargainability of the notice in such a case is 
greater than it is in other cases, because in cases in which 
unions make conflicting demands the resulting dispute 
is ‘‘not such... as can be resolved by capitulation of the 
railroad’’—i.e., is not subject to resolution by collective 
bargaining between the carrier and the union that served 
the notice. Southern Pacific Co. v. Switchmen’s Union of 
North America, supra, 356 F.2d, at 335. In short, as Judge 
Wright held in this very case, in a passage as to which 
his colleagues expressed no differing view: 

“‘The question of which proposals are bargainable 
is one which, under the Railway Labor Act, may be 
decided by the courts. By their very nature, such 
questions cannot be settled by collective bargaining, 
and the Act does not provide for their settlement by 


either the National Mediation Board or the National 
Railroad Adjustment Board.’’ (A-II 20 n. 16.) 


Those decisions are controlling here and dispose of the 
claim of the BLF&E and of present counsel for the NMB 
that the courts lack jurisdiction to determine whether 
the BLF&E notices are confined to ‘‘rates of pay, rules, 
or working conditions’”’ of firemen (45 U.S.C. § 156), or 
whether instead they exceed the bargainable interest of 
the firemen’s representative. It has been established since 
the Virginian Railway case that courts have jurisdiction 
to compel carriers subject to the Railway Labor Act to 
perform their duty to bargain under the Act, and thus 
to determine in a particular situation whether that duty 
exists. 
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Moreover, the appellees misread the M.-K.-T. decision 
and the companion decisions in Switchmen’s Union v. 
Board, 320 U.S. 297 (1943) and General Committee v. 
Sou. Pac. Co., 320 U.S. 338 (1943). Those cases teach 
simply that the courts must defer to the primary juris- 
diction of the NMB to resolve jurisdictional disputes sub- 
ject to Section 2 Ninth of the Act, just as the courts must 
defer to the primary jurisdiction of the NRAB under Sec- 
tion 3 of the Act to adjudicate “minor”? disputes con- 
cerning the interpretation or application of existing col- 
lective bargaining agreements.’ [I]t is for Congress to 
determine how the rights which it creates shall be en- 
foreed.”? In a case in which Congress has provided ad- 
ministrative machinery to enforce statutory rights, ‘‘the 
specification of one remedy normally excludes another.” 
Switchmen’s Union v. Board, 320 U.S., at 301. In this 
case, on the other hand, this Court’s previous decision has 
established that the NMB lacks jurisdiction to adjudicate 
any issue between the parties. Therefore, the “‘trilogy’? 


in 320 U.S. has no application, As the Supreme Court 
said in the Switchmen’s Union case: 


“If the absence of jurisdiction of the federal courts 
meant a sacrifice or obliteration of a right which Con- 
gress had created, the inference would be strong that 
Congress intended the statutory provisions govern- 
ing the general jurisdiction of those courts to control. 
That was the purport of the decisions of this Court in 
Teras & New Orleans R. Co. v. Brotherhood of Clerks, 
281 U.S. 548, and Virginian Ry. v. System Federation, 
300 U.S. 515. In those cases it was apparent that but 
for the general jurisdiction of the federal courts there 
would be no remedy to enforee the statutory commands 
which Congress had written into the Railway Labor 
Act....’’ 320 U.S., at 300. 


*E.9., Locomotive Engrs. v. Le & N. R. Co., 373 U.S. 33, 38 (1963); 
Slocum v, Delaware, L. § W. BR. Co., 339 U.S. 239 (1950) ; Order of Conductors 
Vv. Pitney, 326 U.S. 561 (1946). Compare Felter v. Southern Pacific Co., 359 
U.S. 326, 327-328 n. 3 (1959). 
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To be sure, there was language in M.-K.-T.—the lan- 
guage upon which the appellees rely—that suggested the 
possibility that there might be some Railway Labor Act 
requirements that cannot be enforced either by the courts 
or by any administrative agency, and that a party must 
bargain for his rights thereunder. See pp. 8-9, supra. 
It is now settled, however, that the courts have jurisdic- 
tion to enforce the mandates of the Act except with 
respect to matters within the exclusive adjudieatory juris- 
diction of the NMB or the NRAB. That is, while the 
courts must defer to the primary jurisdiction of the ad- 
ministrative agencies, where ‘‘no adequate administrative 
remedy can be afforded by the National Railroad Adjust- 
ment or Mediation Board,’ the courts may enforce the Act. 
Railroad Trainmen v. Howard, 343 U.S. 768, 774 (1952). 


The Supreme Court made it clear that jurisdiction to 
enforce the Act turns upon the availability of an adequate 
administrative remedy in Steele v. L. & N. R. Co., 323 
U.S. 192 (1944). There, Steele sued to enjoin the BLF&E 


from discriminating against black firemen in its repre- 
sentation of firemen, thereby violating its duty of fair 
representation. The Court said: 


“In the absence of any available administrative 
remedy, the right here asserted, to a remedy for breach 
of the statutory duty of the bargaining representative 
to represent and act for the members of a craft, is 
of judicial cognizance. That right would be sacrificed 
or obliterated if it were without the remedy which 
courts can give for breach of such a duty or obliga- 
tion and which it is their duty to give in cases in 
which they have jurisdiction. Switchmen’s Union v. 
National Mediation Board, supra, 300; Stark v. Wick- 
ard, 321 U.S. 288, 306-7. Here, unlike General Com- 
mittee v. M.-K.-T. R. Co., supra, and General Com- 
mittee v. Southern Pacific Co., supra, there can be 
no doubt of the justiciability of these claims. As we 
noted in General Committee v. M.-K.-T. R. Co., supra, 
331, the statutory provisions which are in issue are 
stated in the form of commands. For the present 
command there is no mode of enforcement other than 
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resort to the courts, whose jurisdiction and duty to 
afford a remedy for a breach of statutory duty are 
left unaffected. The right is analogous to the statu- 
tory right of employees to require the employer to 
bargain with the statutory representative of a craft, 
a right which this Court has enforced and protected 
by its injunction in Texas ¢ New Orleans R. Co. v. 
Brotherhood of Clerks, supra, 556-557, 560, and in 
Virginian R. Co. v. System Federation, supra, 548, 
and like it is one for which there is no available 
administrative remedy.’’ 323 U.S., at 207. 


Accord, Tunstall v. Brotherhood, 323 U.S. 210, 213-214 
(1944). 


In Railroad Trainmen v. Howard, supra, the Court con- 
firmed that the jurisdiction of the courts turns upon the 
availability of an adequate administrative remedy for 
claimed violations of the Act. In Howard, black train 
porters who had been discharged pursuant to a railroad’s 
agreement with an exclusively white union sued to have 
the agreement invalidated and the railroad enjoined from 
carrying it out. The Court said that the plaintiffs 


«s. . . must look to a judicial remedy to prevent the 
sacrifice or obliteration of their rights under the Act. 
For no adequate administrative remedy can be af- 
forded by the National Railroad Adjustment or Media- 
tion Board. The claims here cannot be resolved by 
interpretation of a bargaining agreement so as _ to 
give jurisdiction to the Adjustment Board .... Nor 
does the dispute hinge on the proper craft classification 
of the porters so as to call for settlement by the 
National Mediation Board under our holding in Switch- 
men’s Union v. National Mediation Board, 320 U.S. 
297 .... Our conclusion is that the District Court 
has jurisdiction and power to issue necessary injunc- 
tive orders....’’ 343 U.S., at 774. 


Again, in Felter v. Southern Pacific Co., 359 U.S. 326 
(1959), the Supreme Court premised justiciability upon 
the absence of administrative remedies: 


‘Since there was no question of interpretation or 
application of the collective agreement, but rather only 
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one of its validity under the statute, the case is not 
one in which resort to the grievance and Adjustment 
Board machinery provided by the Railway Labor Act 
was required. ‘This dispute involves the validity of 
the contract, not its meaning.’ Brotherhood of Rail- 
road Trainmen v. Howard, 343 U.S. 768, 774... .7’ 
359 U.S., at 327-328 n. 3. 


So too here. If the Courts refuse to exercise jurisdiction, 
the carriers either must bargain and reach agreement with 
the BLF&E as to its demands'or face a strike over those 
demands. If some or all of the BLF&E demands exceed 
the bargainable interest of that organization so that the 
carriers are entitled under the Act to refuse to bargain 
over those demands without risking strikes, the carriers 
‘“‘must look to a judicial remedy to prevent the sacrifice or 
obliteration of their rights under the Act,’’ for ‘‘no ade- 
quate administrative remedy can be afforded’’ by either 
the NRAB or the NMB. See, also, Machinists v. Central 
Airlines, 372 U.S. 682, 690 n. 13 (1963) ; Order of Conduc- 
tors v. Swan, 329 U.S. 520, 524 (1947). 

Accordingly, the Courts of Appeals have not hesitated 
to enforce the requirements of the Railway Labor Act 
whenever there is no available administrative remedy.® 
Indeed, several courts have undertaken to enforce the 
Railway Labor Act where no adequate administrative 
remedy was available, even though that meant that the 
court had to determine ‘‘the point where the authority of 
one craft ends and the other begins or of the zones where 
they have joint authority’? (320 U.S., at 334-335). E.g., 
Brotherhood of Railroad Trainmen v. Smith, supra; Order 


6E.g., Brotherhood of Railroad Trainmen v. Smith, 251 F.2d 282, 285-286 
(6th Cir., 1958), cert. den., 356 U.S. 937 (1958); Mount v. Grand Inter- 
national Brotherhood of Loc. Eng., 226 F.2d 604, 607 (6th Cir., 1955), cert. 
den., 350 U.S. 967 (1956); Order of Rail. Cond, §- Brake. v. Switchmen’s 
Union, supra, 269 F.2d 726, 729 at n. 5 (5th Cir., 1959), cert. den., 361 
U.S. 899 (1959); Richardson v. Teras and New Orleans Railroad Co., 242 
F.2d 230, 233-234 (5th Cir., 1957); Heisler v. Parsons, 312 F.2d 172, 176 
(7th Cir., 1962); see also Air Line Dispatchers Ass’n. vy. National Mediation 
Board, 189 U.S. App. D.C. 685, 189 F.2d 685, 688 (1950), cert. den., 342 
U.S. 849 (1951). 
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of Railway Cond. & Brake. v. Switchmen’s Union, supra; 
Southern Pacific Co. v. Switchmen’s Union of North Amer- 
ica, supra; Switchmen’s Union v. Southern Pacific Co., 
253 F.2d 81, 84 (9th Cir., 1958), cert. den., 358 U.S. 818 
(1958). 


Thus, in Brotherhood of Railroad Trainmen v. Smith, 
supra, in which the plaintiffs held dual seniority as train- 
men and as conductors (an ‘‘ebb and flow”’ situation like 
that involving firemen and engineers), the district court 
enjoined the railroad from discharging the plaintiffs as 
conductors, for failure to comply with a union shop agree- 
ment between the railroad and the trainmen’s representa- 
tive (the BRT). The Sixth Circuit affirmed, holding that 
‘‘[slince the controversy arises under the laws of the 
United States, 45 U-.S.C., Section 151 et seq., .. . the 
case is within the jurisdiction of the District Court, 28 
U.S.C., Sections 1332 and 1337, unless under the Railway 
Labor Act jurisdiction is vested in one of the administra- 
tive boards.’”? 251 F.2d, at 285. The Court then went 


on to hold that in the absence of an adequate administra- 
tive remedy Steele, rather than M.-K.-T., was controlling. 
The Court stated with respect to the claim that M.-K.-T. 
applied: 


“¢. . . The question posed is whether, under the 
Railway Labor Act, which authorizes a union shop 
agreement between a labor organization and a rail- 
road as to the ‘craft or class’ represented by the labor 
organization, action can be taken cutting off seniority 
rights of employees in a different craft or class 
covered by a separate bargaining agreement and se- 
curing their discharge as to both types of employment. 
The administrative boards set up under the Act have 
no jurisdiction to determine such a question. Stecle 
v. Louisville & Nashville Railroad Company, 323 U.S. 
192, 204, 205.... While the instant case is factually 
different from the Steele case, supra, the principle 
declared is controlling. The Supreme Court there 
stated ‘There is no question here of who is entitled 
to represent the craft, or who are the members of 
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it * * *.? ‘Nor are there differences as to the in- 
terpretation of the contract * * *.? It was there held 
that the court had jurisdiction in eases under the 
Railway Labor Act which involve a violation of the 
Act and the validity of an agreement under the <Act.’’ 
251 F.2d, at 286." 


So also in Order of Railway Cond. & Brake. v. Switch- 
men’s Union, 269 F.2d 726 (Sth Cir., 1959), cert. den., 361 
U.S. 899 (1959), the Trainmen’s and Conductors’ Unions 
sought a determination that a contract between the Central 
of Georgia Railway and the Switechmen’s Union was invalid, 
where the contract precluded members of the trainmen’s 
and conductors’ crafts from performing certain work 
previously performed by trainmen and conductors but 
claimed by vardmen. The Fifth Cireuit premised juris- 
diction upon //oward (269 F.2d, at 729 n. 5) and upheld 
the contract, even though it restricted the previous work 
opportunities of members of the trainmen’s and conduc- 
tors’ crafts and would result in displacement of some in- 
dividuals holding trainmen’s jobs (269 F.2d, at 730). In 
doing so, the Fifth Circuit determined the point where the 
authority of the yardmen’s craft ended and the trainmen’s 


and conductors’ crafts began: 


‘“‘[WJhile under the [previous practice], the right 
of given individuals to perform yard work may de- 


* We note that it did not matter to the Court, in upholding the conductors’ 
contentions, that trainmen’s promotional rights are affected by the rules 
under which positions as conductor are assigned. 251 F.2d, at 283-284, 
286-287. 

Similarly, in Switchmen’s Union vy. Southern Pacific Co., supra, the Ninth 
Cirenit determined that a cheek-off agreement between Southern Pacific and 
the trainmen’s representative (the BRT) exceeded the bargaining jurisdiction 
of that union, insofar as it applied to switechmen who were members of the 
BRT but who were represented by the SUNA as the craft bargaining repre- 
sentative. In so holding, the Ninth Cireuit said that the earrier had violated 
its statutory ‘‘obligation to bargain exclusively with the Switchmen’s Union 
as to all matters pertaining to yardmen’’ (253 F.2d, at 84). That constituted 
a determination, as in the Smith ease, that the subject matter of the BRT 
agreement was within the bargaining authority of the craft represented by 
SUNA to the exclusion of the craft represented by the BRT. 
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pend on road seniority, the work in question is that of 
yard work... As to that work, SUNA alone may 
bargain. When and as it bargains, it may do nothing 
which alters or disturbs road work—activities wholly 
within the bargaining prerogative of the other unions— 
but it may affect those who, while generally roadmen, 
perform yard work, full or part time....’’ 269 F.2d, 
at 731.° 


In substance, the Court concluded that the subject matter 
of the SUNA notice and contract were within the bargain- 
able interests of that union as the yardmen’s representative, 
and were not within the bargainable interests of the BRT 
and the ORCB as the roadmen’s representatives or within 
a zone where these crafts had joint authority. 


And in Southern Pacific Co. v. Switchmen’s Union of 
North America, supra, SUNA served the Southern Pacific 
with a notice secking to apply the contract applicable to 
the switchmen’s craft to switching work performed at the 


“‘City of Industry’’ in Los Angeles, which work was claimed 
by trainmen, a craft represented by the BRT. The Ninth 
Circuit held the notice invalid because it went beyond the 
switchmen’s bargainable interest in their own ‘‘rates of 


The Court went on to say: 


“<The inevitable necessity for this is incseapably demonstrated by the 
context of this record. If, because its members have previously been 
permitted to do yard work, BRT [the trainmen’s union] may now confer, 
negotiate and bargain with the carrier to assure continuation of such 
work or any other supposed fair share of it, the ORCB [conductor’s 
union] may do likewise. Sinee there ean be no real bargaining if it is 
not intended that a contract result, a right in BRT and ORCB to bar- 
gain would necessarily require that each could make a contract specifying 
for its members how much and what part of the yard work they would 
perform, and at what pay and on what terms, SUNA could, of course, 
do likewise. By the sheer fact that 100% is the maximum that can be 
made of a whole, to whatever extent BRT’s contract, and that ORCB, 
covered a percentage of the allocable and available yard work, SUNA 
would not be making a contract. Indeed, it would not be bargaining. 
And to that extent it would not be the exclusive bargaining agent for all, 
whether members of SUNA, BRT, ORCB, or just plain nonunion workers. ’’ 
269 F.2d, at 732. 
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pay, rules, or working conditions’’ and touched the work- 
ing conditions of trainmen: 


“«,. [A]ny attempt by SUNA to obtain work for its 
members outside the ‘switching limits’ [which under 
existing contracts defined craft lines] is an attempt to 
extend its craft lines. 


“‘Thus the proposed change does not relate to ‘work- 
ing conditions’ within the craft which SUNA repre- 
sents.... It bears directly on the ‘working conditions’ 
in another craft (that is, who is to perform certain 
work of that craft), as to. which craft SUNA is not au- 
thorized to bargain. 


cc 


““SUNA’s proposed change thus reaches beyond the 
area in which the railroad is free to exercise its busi- 
ness judgment, and with respect to which it is a proper 
adversary of the union. It encompasses a delineation 
of the line between competing crafts—the line which 
serves to separate the representational authority of 


competing unions—and thus reaches into an area over 
which the railroad has no power of judgment and in 
which another union, and not the railroad, is the true 
adversary. These then are not such disputes as can 
be resolved by capitulation of the railroad and thus are 
not the proper subject of a section 6 notice.”’ 356 F.2d, 
at 334-335 (emphasis in original).° 


® Present counsel for the NMB claims that the Ninth Cireuit’s decision in 
the Southern Pacific case is distinguishable because the ‘‘court did not attempt 
to define the craft lines itself.’? The apparent basis for this assertion is the 
fact that the Ninth Circuit relied on previous agrecments between the parties 
in determining that switching work at the City of Industry was within the 
bargaining jurisdiction of the trainmen’s craft, rather than the switchmen’s 
craft, a contractual arrangement that went unchallenged in past certification 
proceedings. (The Court indicated that the question whether craft lines should 
be redrawn on the basis of other considerations ‘‘fall[s] within the province 
of the Mediation Board’’ and therefore not within the province of either the 
railroad or the courts. 356 F.2d, at 336-337 at mn. 1.) The fact remains, how- 
ever, that the Ninth Circuit held that the switchmen’s notice was invalid 
because in asking the carrier to bargain with respect to work at the City 
of Industry, the notice exceeded the bargainable interests of the switchmen 
and encroached on the interests of the trainmen. Thus, in reaching its deci- 
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These decisions illustrate what Stcele, Howard and Felter 
made clear—that the courts have jurisdiction to enforce the 
requirements of the Railway Labor Act as long as there is 
no adequate administrative remedy. In each of these cases, 
the Court enforced the Act, notwithstanding the fact that 
at the root of the parties’ dispute was an interunion dis- 
pute as to the ‘‘point where the authority of one craft 
ends and the other begins or of the zones where they have 
joint authority.’ '” 


sion the Ninth Cireuit did ‘define craft lines’? on the basis of what it deemed 
to be relevant considerations—past agreements between the parties. 


See also Illinois Central RR, Co. vy. BLE, 75 L.R.R.M, 2139, 2144-2145 
(N.D. IIL, 1970) in which the court upheld the validity of a contract between 
the Illinois Central and the representatives of both firemen and engineers, 
regulating the ‘‘ebb and flow’’ between the crafts, upon a determination that 
the subject matter of the agreement was within the zone where both crafts 
have bargaining authority. 


10 See, also, McElroy y. Terminal Railroad Association of St. Louis, 392 F.2d 
966 (7th Cir, 1968), cert. den., 393 U.S. 1015 (1969), a case similar to 
General Committee Vv, Sou, Pac. Co,, supra, one of the cases decided with the 
M.-K.-T, case and discussed by the BLF&E in its brief (BLF&E Br. p. 13, 
n, 3), In the Sou, Pac, case, the BLE sued for a declaratory judgment that 
the carrier’s contract with the BLF&E was invalid insofar as it gave the 
BLFSE the right to represent its engincer members in grievance proceedings, 
contending that the BLE had the exclusive right to represent engineers in 
such proceedings (as well as in collective bargaining) as the authorized repre- 
sentative of the craft of engineers on the carrier. The Southern Pacific and 
the BLF&E contended that the exclusive rights of the authorized representa- 
tive were limited to collective bargaining on behalf of the craft, and did not 
extend to representation of individuals in presenting their claims and griev- 
ances. The Supreme Court concluded that these contentions raised a ‘‘juris- 
dictional controversy between two unions’? requiring a ‘determination of 
the point where the jurisdiction of one craft ends and where the authority of 
another craft begins,’’ and held that such jurisdictional controversies are not 
justiciabie as Congress left them ‘‘to agencies or tribunals other than the 
courts.’’ 320 U.S., at 343-344. McElroy involved an almost identical contro- 
versy, with a quite different outcome. The carrier and the BLE agreed that 
the BLE would constitute the exclusive representative of employees working 
as engineers in presenting their claims and grievances, and a number of em- 
ployees who were members of the BLF&E and who worked as engineers sued 
to have that agreement declared invalid. The BLE again contended that as 
the authorized representative of the craft of engincers it is the exclusive rep- 
resentative of the members of that craft in grievance proceedings as well as 
in collective bargaining, while the BLF&E’s members again contended that 
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The decisions cited by the BLF&E are entirely consistent 
with this analysis. See International Brotherhood of Team- 
sters v. Brotherhood of Rail. A. & S. Cl., 131 U.S. App. 
D.C. 55, 402 F.2d 196 (1968), cert. den., 393 U.S. 848 (1968) ; 
Brotherhood of Loc. Fire. & Eng. v. Seaboard Coast Line 
R. Co., 413 F.2d 19 (Sth Cir., 1969), cert. den., 396 U.S. 963 
(1969); UNA Chapter, Flight Eng. I Ass’n. v. National 
Mediation Board, 111 U.S. App. D.C. 121, 294 F.2d 905 
(1961), cert. den., 368 U.S. 956 (1962). See BLF&E Br. 
p. 15. In the Teamsters case, this Court held that the courts 
should not interfere with the NMB’s conduct of a repre- 
sentation dispute which was within the NMB’s jurisdic- 
tion under Section 2 Ninth. In the Flight Engineers case, 
this Court held that an NMB craft or class determination 
under Section 2 Ninth was not subject to judicial review. 
And in the Seaboard Coast Line case, the Fifth Cireuit held 
that an attack by the BLF&E on an agreement between the 
BLE and Seaboard negotiated without the consent of the. 
BLF&E was not justiciable because the dispute between 


the two unions was ‘‘a representation dispute within the 
exclusive jurisdiction of the National Mediation Board.’’ 


iY 


the BLE’s exclusive rights in that regard were limited to collective bargaining. 
Reversing the district court, the Seventh Circuit held that the courts had 
jurisdiction to decide the dispute and held on the merits that the agreement 
was invalid under the Railway Labor Act. 


In so holding, the Seventh Cireuit purported to distinguish the Sou. Pac. 
ease on a number of grounds. Of particular relevance here, however, are 
grounds given by the Seventh Circuit for distinguishing its prior decision in 
Broady VY. Illinois Cent. R. Co., 191 F.2d 73 (7th Cir, 1951). The Seventh 
Cireuit said, with respect to Broady, that: ‘Since the Howard and Felter 
cases had not yet been decided . .., one basis for the Broady decision was 
apparently the then prevailing notion that the federal courts had no jurisdic- 
tion to pass upon this kind of controversy ....’? 392 F.2d, at 971. The 
basis for that ‘‘then prevailing notion’? obviously was the Sou. Pac. decision. 
But, as the Seventh Circuit noted in McElroy (392 F.2d, at 970), Howard 
and Felter held, after the Sou. Pac. decision, that the courts could decide 
issues as to the validity of a contract under the Railway Labor Act since 
the NRAB could not do so. The same approach would mean that the M.-K.-T. 
decision is also distinguishable in the present case concerning the BLF&E’s 
apprentice notices, since this Court’s previous decision established that the 
NMB could not decide any of the issues presented. 
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413 F.2d, at 24."' Such decisions as to the jurisdiction of the 
courts in cases in which the NMB is held to have jurisdic- 
tion obviously have no relevance here, where the NMB has 
been held not to have jurisdiction. 


In sum, the carriers seek a determination as to whether 
the provisions in the BLF&E apprentice notices exceed the 
BLF&EH’s bargainable interest—i.e., its interest in the 
“rates of pay, rules, or working conditions’’ of firemen. 
Such a claim is justiciable under numerous decisions, and 
it makes no difference that the carriers’ concern as to bar- 
gainability is occasioned in part by the existence of a juris- 
dictional dispute between the BLE and BLF&E. The 
M.-K.-T. case does not preclude a determination, first be- 
cause the carriers seek no determination of the underlying 
jurisdictional dispute, and second because there is no avail- 
able administrative remedy.’* 


3. The Appellants’ Claims Are Not Premature; If They Never- 
theless Are Dismissed as Premature, the Dismissal Should 
Be Without Prejudice. 


The final contention of both appellees is that the dispute 
as to bargainability is not ripe for adjudication, because 
collective bargaining may dispose of it. Thus, the NMB 
claims that an ‘‘attempt by the district court to specify 
the exact ‘bargainable interest’ of the two unions at this 
point could inadvertently cut away ground for compromise”’ 


11 The Government’s reliance (Br. p. 11) upon Brotherhood of Locomotive 
Fire § E, vy, Louisville § N. R, Co., 400 F.2d 572 (6th Cir., 1969), cert. den., 
393 U.S. 1050 (1969), is equally inopposite as the Sixth Circuit also was of 
the view that ‘‘Congress has conferred exclusive jurisdiction upon the National 
Mediation Board to resolve such disputes.’’ 400 F.2d, at 574-575. 


12 We note in this connection that the BLF&E claims that Judge Sirica’s 
1968 ruling that the Court ‘‘does not have jurisdiction’’ has become the ‘¢dis- 
positive law of this case.’’ (BLF&E Br. p. 19.) The ruling in question was 
that the Court ‘‘does not have jurisdiction to determine that dispute’? (A-I 
340, emphasis added), referring to the dispute as to the representation of 
apprentices, which the Court held to be within the exclusive jurisdiction of 
the NMB—the holding reversed by this Court. Thus, the ruling is neither 
material here, nor ‘‘law of the case.’’ 
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(NMB Br. p. 12), and the BLF&E contends that the courts 
should abstain because ‘‘things may be worked out in the 
mediation and bargaining’? upon the BLF&E apprentice 
notices (BLF&E Br. p. 22). 

There are two principal difficulties with this argument: 
first, the issue as to bargainability is not premature; and 
second, even if it were, that conclusion would not be a 
ground for affirmance, but rather should lead to a dismissal 
which is expressly without prejudice. 

As indicated above, the carriers’ duty to bargain under 
the Act is limited to proposals concerning the ‘‘rates of 
pay, rules, or working conditions’’ of employees who are 
represented by the union that wishes to bargain. See p. 
9, supra. In this case the issue as to bargainability 
assumes particular importance because another union has 
asserted overlapping interests. It obviously is no answer 
to the claim that certain of the BLF&E demands exceed 
the bargainable interests of that organization and thus give 
rise to no duty to bargain to say that the carriers must 


bargain nevertheless, and that to limit the bargaining to 
subjects as to which the BLF&E has a lawful right to bar- 
gain ‘‘may cut away ground for compromise.’ 


This is confirmed by this Court’s own decisions, which 
attach no importance whatever to the fact that mediation 
is pending, in disposing of issues as to bargainability. 
Thus, in Brotherhood of Railroad Trainmen v. Akron & 
B. B. R. Co., this Court decided one issue (alleged ‘‘pre- 
maturity’’) concerning the duty of the carriers to bargain 
over the notices involved in this very case, and similar 
issues concerning other Section 6 notices served at about 
the same time. See 385 F.2d, at 594-598. Indeed, it held 
BLF&E Notice No. 2 and a notice served by another union 
nonbargainable. 385 F.2d, at 598-599, 603-604. If those 
issues were not ‘‘premature”’ or ‘‘nonjusticiable’’ in that 
case, the issue as to bargainability now before this Court 
likewise is not subject to such objections. Nor does Akron 


13 The issues involved in the present case had been removed from Akron ¢ 
Barberton by stipulation of the parties. See 385 F.2d, at 600. 
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& Barberton stand alone, for other courts likewise have 
not hesitated to determine issues as to the validity or bar- 
gainability of Section 6 notices despite the fact that the 
procedures of the Railway Labor Act had not been ex- 
hausted with respect to those notices. 


Finally, the position of present counsel for the NMB 
constitutes a radical departure from the approach of the 
NMB in the past. Thus, in AAL Chapter, Flight Engi- 
neers’ International Association v. National Mediation 
Board, Civil Action No. 522-61 (D.D.C., 1961), where the 
airline claimed that a Section 6 notice was nonbargainable 
because barred by the terms of an existing agreement, the 
Board, in a letter to the parties set forth in paragraph 6 
of the Court’s findings of fact, stated: 


‘“‘The Board hereby finds that it is prevented from 
carrying out this mandate in the Act [to mediate] by 
reason of the fact that the parties are in basic dis- 
agreement as to the issues that may be properly pro- 
gressed under the Act at this time.... 


“« . . [T]he Board suggests that the controversy 
whether certain items in the union’s Section 6 notice 
of January 25, 1960, may properly be progressed at 
this time, be submitted to a competent tribunal for an 
immediate final and binding determination. Unless and 
until such a determination is made, this Board con- 
cludes the vital intents and purposes of the law are 
defeated and that it cannot use its best efforts by 
mediation to bring the parties into agreement.” 


So too here. The parties are in disagreement as to the 
issues that may be ‘‘progressed’’ by the BLF&E. Until 


14 For example, in Locomotive Engincers v. B. g O. R. Co., 372 U.S. 284 
(1963), the Supreme Court decided an issue as to the validity of Section 6 
notices prior to the appointment of an emergency board. See, also, Akron, 
C. § Y. R. Co. v. Barnes, 215 F.2d 423, 428 (7th Cir., 1954), vacated pursuant 
to agreement of the parties, 348 U.S. $93 (1954). Moreover, Southern Pacific 
Co. v. Switchmen’s Union of North America, supra, and Mount v. Grand 
International Brotherhood of Loc. Eng., appear to have been decided before any 
mediation was had with respect to the Section 6 notices involved. And in 
Virginian Railway v. Federation, supra, the Supreme Court determined 
whether a carrier had a duty to bargain with the union even though there is 
no indication that any particular Section 6 notice was pending. 
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those issues are resolved, bargaining ana mediation is 
likely to be a sterile procedure. It will not be the kind of 
bargaining and mediation contemplated by the Act.* 


In any event, if the Court determines that the issue is 
premature, that is not a determination on the merits with 
respect to bargainability. Accordingly, any dismissal on 
such a ground should be based expressly on prematurity 
and should be expressly stated to be without prejudice, 
lest the dismissal operate as an adjudication on the merits. 
See F.R.Civ.P. 41(b). Indeed, that is what we requested 


15In its brief (p. 21 n. 5) the BLF&E cites a number of cases to show 
that collective bargaining frequently settles ‘conflicting demands by rival 
unions.’? However, the cases cited show quite the opposite. In Order 
of Railway Conductors v. National Mediation Board, 79 U.S. App. D.C. 1, 
141 F.2d 366 (1944), cert. dism., 323 U.S. 166 (1944), the Pennsylvania 
Railroad (faced with conflicting demands by the conductors’ and trainmen’s 
unions) did sign an agreement with the trainmen’s union, but the agreement 
did not settle the controversy arising from the unions’ conflicting demands; 
that dispute was not settled until a representation election was held and the 
conductors’ union was ousted. In In re Chicago North Shore § M.R. Co., 
147 F.2d 723 (7th Cir., 1945), cert. den., 325 U.S. 852 (1945), the controversy 
was not settled by collective bargaining; the carrier assigned work pursuant 
to an order of a bankruptey court. The BLF&E says with respect to 
Rolfes v. Dwellingham, 198 F. 2d 591 (8th Cir., 1952), that the carrier was 
presented with conflicting demands by the waiters-in-charge and dining car 
stewards and signed an agreement with the stewards, but neglects to say that 
the agreement was an agreement for an arbitration without participation by 
the waiters-in-charge and was held to be invalid. With respect to Railroad 
Yardmasters v. Pennsylvania R. Co., 224 F.2d 226 (3d Cir., 1955), the BLF&E 
says that the carrier was presented with rival contractual demands by a na- 
tional organization and a local unit of the same organization and signed a 
contract with the local, but neglects to say that the contract was held to be 
probably invalid. And as indicated above, the contract in Order of Railway 
Cond. § Brake. v. Switchmen'’s Union, supra, was signed with the only union 
with which the carrier could lawfully bargain. So too with respect to the 
erew-complement disputes referred to on p. 22 of the BLF&E brief. As in- 
dicated in the brief, the Engineers’ and Pilots’ conflicting demands were 
not resolved on United, American, and Western until one or the other of the 
contending unions was voted out of the picture in a representation election. 
And the BLF&E says with respect to Pan Am that ‘‘the Engineers’ demand to 
secure recognition of its claim to represent a separate craft or class was 
found ‘an entirely proper subject for collective bargaining and one on which 
either of the parties might lawfully insist,’ ’’ but the fact is that the de- 
mand about which the Court made that statement was not a demand ‘‘to 
secure recognition’? but a demand that all flight engineers hold an A & P 
license. 


25 


below, as an alternative to a determination of the bargain- 
ability issue at the present time. (A-II 132.)!¢ 


CONCLUSION 


For the foregoing reasons and the reasons stated in our 
opening brief, the order of the District Court dismissing 
the action should be vacated, and the ease should be re- 
manded with directions (1) to hear and determine the 
issue as to the bargainability of the BLF&E apprentice 
notices and (2) to dismiss the Motion for Supplemental 
Injunctive Relief filed by the Great Northern Railway 
Company, without prejudice, as moot. 


Respectfully submitted, 


Francis M. Sara 
Ricuarp T. Conway 
Rauex J. Moors, Jr. 
Shea & Gardner 
734 Fifteenth Street, N. W. 


Washington, D. C. 20005 


James A. WiLcox 
1225 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Attorneys for the Carriers. 


16 The only response to our contention that the claim asserted by the Great 
Northern in its Motion for Supplemental Injunctive Relief should have been 
dismissed without prejudice for mootness is the cryptic footnote on page 2 of 
the BLF&E Brief. There the BLF&E says that if the ‘‘underlying litigation 
was properly dismissed on the merits, there [is] no basis for a more limited 
disposition as to the Great Northern even though its application was also 
dismissable for mootness.’’ That does not mect our contention. Of course, 
if this Court held the BLF&E’s notice to be bargainable, that holding would 
be applicable to the Great Northern as well as to the other carriers party to 
the litigation, But the Great Northern’s motion for supplemental relief pre- 
sented additional issues as to the right of the BLF&E to strike, based not on 
the reversed judgment in the underlying dispute, but on other requirements 
of the Railway Labor Act and on the Interstate Commerce Act. See our 
opening bricf at pp. 13-14, 15-16. Those issues should not be concluded by 
any disposition of the underlying case on the merits, for they are entirely 
independent. Since they are now moot, however, the motion for supplemental 
relief should be dismissed on that ground, as we contend in our opening brief. 
Br. pp. 23-24. 


